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particularly pertaining to the first pillar in the Guiding Principles
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ten ASEAN member States due to human resources constraint. Yet, I believe that this
report will still provide you with valuable information and analysis about the region.
The study would not have been possible without the guidance and support from our
three advisors and editors, Prof. Christine Kauffman from Human Rights Competence
Centre, University of Zurich, Professor David Cohen from University of California,
Berkeley and Professor Kevin Tan from National University of Singapore. Our
highest appreciation goes to Ms Delphia Lim as the team leader and the outstanding
country rapporteurs and research assistants. Once again, this study has gathered
bright young scholars from our netwok of partner and affiliated institutions.
Last but not least, I would also like to express my gratitude to the Embassy of Norway
in Indonesia, USAID, the Embassy of Switzerland in Indonesia, the Macarthur
Foundation, Mazars and the East-west center for their support.
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Marzuki Darusman
Executive Director HRRC
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Limitations of this report

This Baseline Study on Business and Human Rights in ASEAN is not an attempt at a
comprehensive empirical survey of the situation in the ASEAN states. That would have
been impossible given limitations of time and resources available to the researchers and
to the Centre. Rather, it is a compilation, categorisation and analysis of the published
material on the subject.

It is important to note that researchers could only work with materials that are in fact
published and made widely available to the general public. Confidential reports and
undisclosed statistics held by various government departments would obviously not be
included unless they were unconditionally made available to the researchers.

The object of the Report is to gather, analyse and assess the depth of information
available, prevalence, causes, and impact of business in human rights enforcement in
each ASEAN country with the view to providing a comprehensive, objective assessment
of the situation as revealed through the published literature. Where reports have been
made available by state and quasi-state agencies to the researchers, every effort has
been made to incorporate them in the reports. However, researchers are not obliged to
contact such agencies in pursuit of data that is not publicly available.
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Business and Human Rights in
ASEAN: A Baseline Study

Introduction: Situating the Debate

Christine Kaufmann!

1. Business and Human Rights - The
Complexity of the Issue

1 With economic growth on the rise, many
ASEAN countries face new business
opportunities and new actors, such as
international business companies, taking
the floor. The debate on human rights
in a business context is not new but in
many regards particularly challenging. It
often takes place in an environment that
is typically characterized by an imbalance
with economically powerful companies,
investors and states on the one side and
individuals or even children or poor people
as some of the most vulnerable members of
society on the other.

2 From a conceptual perspective, the
discussion on business and human rights
involves  different  disciplines  which
developed fairly independently from each
other, resulting in a rather fragmented body
of regulations.> Another layer of complexity
lies in the fact that the debate is characterized
by a variety of actors and instruments.
Unlike in traditional international law,

non-state actors such as businesses and
1 Professor of law, Chair of International and Constitutional
Law and Head of the Competence Centre for Human Rights at
the University of Zurich.

2 Christine Breining-Kaufmann, The Legal Matrix of Human
Rights and Trade Law: State Obligations versus Private Rights
and Obligations, in: Thomas Cottier/Joost Pauwelyn/Elisabeth
Biirgi (Hrsg.), Human Rights and International Trade, Oxford
2005 (Oxford University Press), p. 95-136

Introduction

non-governmental organisations play an
important role. Accordingly, rules are often
framed as formally non-binding or even
voluntary instruments such as codes of
conduct or guidelines.

3 Dealing with human rights and business
issues therefore implies facing a complex
and dense web of regulations, some of a
binding, others of a non-binding nature,
some situated at the national, others at the
international level.

4 This baseline study does not attempt to
provide a solution for all business-related
human rights issues, let alone to tell ASEAN
governments what measures need to be
taken. In fact, this baseline study pursues a
much more modest objective, by unravelling
the mentioned “ball of rules” in ASEAN
states and shedding light on the current legal
situation with regard to business and human
rights. The analysis is based on the UN
Guiding Principles on Business and Human
Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework
as they have been unanimously adopted
by the UN Human Rights Council in June
2011.° It is our hope that this baseline study
will assist governments in first identifying
potential gaps with the UN Framework and
-second —based on this analysis support the
development of an action plan to bring the
national legal framework into line with the
UN Guiding Principles. In order to better
understand the broader context in which

3 Guiding Principles on Business and Human Rights:
Implementing the United Nations “Protect, Respect and
Remedy” Framework, Report of the Special Representative
of the Secretary-General on the issue of human rights and
transnational corporations and other business enterprises, John
Ruggie, A/HRC/17/31,21 March 2011.
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Introduction

the ongoing debate on business and human
rights takes place, the key developments that
influence the discussion in ASEAN states
are briefly outlined below.

. New Rules of the Game: The Road to

the “Protect, Respect and Remedy”
Framework

The traditional understanding of corporate
social responsibility has for long time been
dominated by the approach expressed in
Nobel Prize winner Milton Friedman’s
statement in 1962:

“There is one and only one social
responsibility of business - to use its
resources and engage in activities designed
to increase its profits so long as it stays
within the rules of the game, which is to
say, engages in open and free competition
without deception or fraud™

Friedmans argument has not only
led to many multinational companies
“outsourcing” social considerations to
philanthropy projects but also to home
and host country governments not playing
an active role in influencing business and
investor behaviour. Undoubtedly, many
countries, including ASEAN member states
were able to participate in the economic
benefit from such investment activities.
Yet, the existing legal framework as well
as existing institutions were ill suited
to accommodate new actors, keep up
with the speed of market expansion and

address the potential negative impacts of
these developments.” As a result, neither
governments nor companies felt responsible
for human rights abuses that occurred in the
context of investment projects thus leaving
the affected people in many cases without
effective protection.

7 Since the 1970s all attempts of the
international community to develop
a  framework  which  complements
multinational companies’ economic and
political power with corresponding binding
responsibilities had failed. Not surprisingly,
in a system of international law that is still
substantially based on the Westphalian
concept of sovereign states as the prime
legal subjects, regardless of their impact
on people’s lives, multinational companies
cannot be accommodated easily.

8 The last proposal in this endeavour, the
“Draft Norms on the Responsibilities of
Transnational Corporations and Other
Business Enterprises with Regard to Human
Rights” tried to overcome the existing
conceptual limits by legally binding states
only while at the same time defining precise
rules which as part of the state duty to protect
should have been imposed on companies.®
What was a well meant and - given the
rigid framework of traditional international
law - a logical approach, unfolded a whole
matrix of problems: Why had only some

5 Protect, Respect and Remedy: a Framework for Business
and Human Rights, Report of the Special Representative of the
Secretary-General on theissue ofhuman rights and transnational
corporations and other business enterprises, John Ruggie, A/
HRC/8/5,7 April 2008, para. 104.

6 Economic, social and cultural rights: Norms on the

4 Milton Friedman, Capitalism and Freedom, 1* edition 1962, responsibilities of transnational corporations and other business
Chapter VIII Social Responsibility and Labor. Emphasis by the enterprises with regard to human rights, E/CN.4/Sub.2/2003/12/
author. Rev.2,26 August 2003.
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human rights such as labour rights been
included in the draft and not others? How
could the sphere of influence which had to
be established in order to hold companies
responsible be defined?

9 In this difficult situation, Professor John
Ruggie was entrusted with the mandate as
Special Representative of the UN Secretary-
General in 2005,” to essentially solve all of
the remaining problems. Yet, the fact that the
international community was not willing to
accept companies as subjects of international
law, which would have been a prerequisite to
hold them legally accountable, had remained
unchanged. Business associations such as
the International Chamber of Commerce
took a firm stand against the Draft Norms
on an operational level,® although many
multinational companies had started
defining social policies that would include
at least some human rights.

10 Based on these insights, John Ruggie
eventually abandoned the traditional
approach of strictly separating the realm
of binding state obligations and voluntary
corporate behaviour. The UN Human Rights
Council followed his concept and adopted
The Protect, Respect and Remedy Framework
in 2008, followed by the complementary

7 Based on Commission on Human Rights Resolution
2005/69, 20 April 2005; Renewal of the mandate by the Human
Rights Council Res. 8/7, Mandate of the Special Representative
of the Secretary-General on the issue of human rights and
transnational corporations and other business enterprises, 18
June 2008.

8 Joint views of the IOE and ICC on the draft norms on the
responsibilities of transnational corporations and other business
enterprises with regard to human rights, E/CN.4/Sub.2/2003/
NGO/44,29 July 2003.
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Guiding Principles in 2011.° It particularly
recognized the Guiding Principles’ role
as a contribution to “socially sustainable
globalization™"

3. The Relevance for ASEAN
a) A Change in Paradigm

11 The Guiding Principles are more than
just another new UN instrument. Their
particular strength lies in the fact that
they are the result of six years of robust
multi-stakeholder consultations, engaging
an unprecedented variety of actors from
the business community, to civil society
organizations, employers and workers
organizations, UN member states and
international organizations.

12 With regard to ASEAN, a regional
consultation took place in Bangkok in 2006."*
The Philippines actively participated in a
consultation of the Special Representatives

9  Protect, Respect and Remedy: a Framework for Business
and Human Rights, Report of the Special Representative
of the Secretary-General on the issue of human rights and
transnational corporations and other business enterprises,
John Ruggie, A/HRC/8/5, 7 April 2008; Guiding Principles on
Business and Human Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework, Report of the
Special Representative of the Secretary-General on the issue of
human rights and transnational corporations and other business
enterprises, John Ruggie, A/HRC/17/31,21 March 2011.

10 Resolution adopted by the Human Rights Council at its 17
session, Human rights and transnational corporations and other
business enterprises, A/HRC/Res/17/4,6July 2011, para. 4, at 2.

11 Asian Regional consultation, held by the Special
Representative of the Secretary-General on Human Rights and
Transnational Corporations and Other Business Enterprises,
Bangkok, June 26-27, 2006. http://www.reports-and-materials.
org/Ruggie-Bangkok-consultation-report-26-27-Jun-2006.pdf
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with UN member states in 2010," and the
Malaysian Human Rights Commission,
SUHAKAM, together with five other
National Human Rights Commissions
(NHRI) submitted an intervention in 2010."
In addition, civil society organisations from
the region contributed to the shaping of the
Guiding Principles.

13 At the core of the new UN instruments is
the focus on the interlinkages rather than the
differences between economic and social
development. Other disciplines apply this
approach in different ways: In international
law, business responsibility has been part
of a broader debate on the fragmentation
of the international legal order,' while the
discussion in economics is focussed on
the concept of corporate governance' and
creating shared value.'® All these approaches
have in common that they represent a

12 Consultation with Member States on the Implementation of
the UN “Protect, Respect and Remedy” Framework, Summary
Note, 6 October 2010, http://www.business-humanrights.org/
media/documents/report-from-ruggie-govts-consultation-
geneva-6-oct-2010.pdf

13 Intervention on behalf of six NHRIs from Canada, Denmark,
Malaysia, Korea, New Zealand and Venezuela following the
Edinburgh conference, hosted by the Scottish Human Rights
Commission on behalf of the International Coordinating
Committee of National Institutions for the Promotion and
Protection of Human Rights (ICC) and the Office of the High
Commissioner forHumanRights(OHCHR),Geneva,12October
2010, available at http://www.business-humanrights.org/
SpecialRepPortal/Home/Consultationsmeetingsworkshops/
Multi-stakeholderconsultations/2010.

14 Breining-Kaufmann, 97-107.

15 Andreas Georg Scherer, Guido Palazzo, Dirk Matten,
Globalization as a challenge for business responsibilities, Business
Ethics Quarterly, 19 (2009), 327-347.

16 The concept was first introduced in 2006 and significantly
expanded in 2011: Michael E. Porter, Strategy and Society, The
Link between Competitive Advantage and Corporate Social
Responsibility, Harvard Business Review 84 (2006), 78-92; Mark
R. Kramer, Michael E. Porter, Mark R. Kramer, Creating Shared
Value, Harvard Business Review, 89 (2011), 62-77.

change in paradigm and react to a changing
environment.

b) “Principled Pragmatism”

14 Consequently, the Special Representative
decided against developing new legal
concepts and instead focused on the overall
objective. What does the international
community want to achieve? What does
it mean for this goal that there is already
an abundance of non-binding voluntary
guidelines?

15 In essence, John Ruggie’s approach built on
existing binding obligations for states and
on the accepted ethical responsibility of
companies. Substance is more important
than form, in other words, form follows
function."” The result is a farewell to “legal
purism” and a very warm welcome to
“principled pragmatism”'®

17 Louis H. Sullivan, The tall office building artistically
considered, Lippincott’s Magazine 57, March 1896, 403-409,
printed in: Leland M. Roth, America Builds: Source Documents
in American Architecture and Planning, New York 1983, 340-
346.

18 Promotion and protection of human rights: Interim report
of the Special Representative of the Secretary-General on the
issue of human rights and transnational corporations and other
business enterprises, E/CN.4/2006/97, 22 February 2006, para.
81.

4  Business and Human Rights in ASEAN
A Baseline Study



16 Before engaging

4. The Three Pillar Framework and the

Guiding Principles

a) A first step in a journey which has just

begun and a word of caution

in a more detailed
discussion of the Framework and the
related Guiding Principles it is important to
note that the essence of these instruments
is rather on procedures than on substance.
They do not re-define the content of human
rights but instead develop a framework for
implementing them in a business context.
They are an important, yet only a first step
on a journey that has just begun.

17 The UN human rights covenants impose

a threefold set of obligations on states: a
duty to respect, protect and fulfil human
rights. While the duty to respect essentially
requires the state to abstain from negatively
interfering with human rights, the duty to
protect and fulfil are of a positive nature
as they call for concrete actions. It is the
duty to protect which becomes most
relevant with regard to business and human
rights because it requires states to take the
necessary measures for preventing human
rights violations by third parties, including
private actors such as businesses.

18 The first pillar of the “Protect, Respect

and Remedy” Framework the state duty
to protect human rights builds on these
existing legal obligations. It requires states
to prevent, investigate, redress and punish
human rights abuses by private actors. State
policies need to be coherent, both vertically
among different levels of government such
as in federal states, and horizontally among

Introduction

different parts of government, for instance
trade and foreign affairs departments.

19 The second pillar refers to the corporate

responsibility to respect human rights. It
does not build on existing legal obligations
but on perceived corporate commitment
not to contribute to human rights abuses."
Business is required to act with due diligence
in order to avoid infringements of business
activities on human rights. This implies
compliance with national laws and respect
of internationally recognized human rights.

20 Providing access to remedy for victims

b)
21

of human rights violations is a shared
responsibility of states and businesses. This
third pillar acknowledges the fact that
access to formal judicial systems may be
difficult for victims. It therefore includes
non-judicial mechanisms and encourages
states and business to explore such avenues.

Guiding Principles

Given the rather broad nature of the
framework, the Guiding Principles on
Business and Human Rights: Implementing
the United Nations ‘Protect, Respect
and Remedy’ Framework which were
unanimously adopted by the UN Human
rights Council in 2011*° provide further

19

At the time of this writing, 302 companies with a human

rights statement were listed on the Business and Human Rights
Resource Center’s website: http://www.business-humanrights.
org/Documents/Policies.

20

Guiding Principles on Business and Human Rights:

Implementing the United Nations “Protect, Respect and
Remedy” Framework, Report of the Special Representative
of the Secretary-General on the issue of human rights and
transnational corporations and other business enterprises, John
Ruggie, A/HRC/17/31,21 March 2011.

Business and Human Rights in ASEAN 5
A Baseline Study



Introduction

guidance to both states and businesses on
the content of the three pillars. In addition,
the Office of the High Commissioner for
Human rights published an interpretative
guide on “the corporate responsibility to
respect human rights.”!

5. Relevant Developments for ASEAN
countries

22 While opinions on the specifics of the
new Framework may vary, it cannot be
emphasised enough that for the first
time in decades a consensus on a shared
responsibility of states and business
to implement human rights has been
achieved. Accordingly, the Framework
and the Guiding Principles have already
been incorporated in the instruments of
other international organisations. The
key examples are the OECD Guidelines
for Multinational Enterprises,” and the
Sustainability Framework of the International
Finance Corporation.”

23 Filling the Guiding Principles with concrete
content requires a multi-dimensional joint

21 The Corporate Responsibility to Respect Human Rights — an
Interpretative Guide, New York/Geneva 2012.

22 OECD Guidelines for Multinational Enterprises, 2011
Edition,  http://www.oecd.org/daf/internationalinvestment/
guidelinesformultinationalenterprises/48004323.pdf

23 International Finance  Corporation,  Sustainability
Framework: Policy on Social and Environmental
Sustainability, 2012, http://wwwl.ifc.org/wps/wcm/
connect/b9dacb004a73e7a8a273fff998895a12/IFC_
Sustainability_+Framework.pdf!MOD=AJPERES.

effort.>* The UN Working Group on the
Issue of Human Rights and Transnational
Corporations which succeeded Professor
John Ruggie, expects states to proceed in
three steps: First to analyse the current state
of affairs by mapping existing regulations,
second to identify potential gaps or
discrepancies with the Guiding Principles
and third, based on steps one and two, to
develop a country-specific action plan.

24 In the European Union the Commission
issued a new Corporate Social Responsibility
Strategy which calls on states and businesses
to develop specific action plans for
implementing the Guiding Principles in
all their business activities, including in
the ASEAN region.”” According to the EU
special representative for human rights, 19
out of 27 member states have already started
to develop such action plans.*

25 At the international level, the Working
Group calls on all UN organisations to
mainstream the business and human rights

24 Working Group member Alexandra Guaqueta talks about
a “21* Century Governance Experiment”: Global Trends in
the Implementation of the UN Guiding Principles on Business
and Human Rights Remarks for the First UN Annual Forum
on Business and Human Rights, 4 December 2012, http://www.
ohchr.org/EN/Issues/Business/Pages/StatementsduringForum.
aspx

25 A renewed EU strategy 2011-14 for Corporate Social
Responsibility, COM(2011) 681 final, 25 October 2011, http://
eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:
0681:FIN:EN:PDFE.

26 Presentation by Stavros Lambrinidis at the First UN Forum
on Business and Human Rights, 4 December 2012, http://www.
ohchr.org/Documents/Issues/Business/ForumSession1/
SubmissionsStatements/StavrosLambrinidis.pdf.
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agenda into their activities.”” The OECD
and the IFC may serve as role models. The
UN Treaty Bodies will play a particularly
important role in further developing the
Guiding Principles with regard to specific
human rights.?®

26 With regard to the business sector, pillar
two of the Framework calls for concrete
steps. Businesses are expected to develop
a human rights commitment, assess their
activities’ impact on human rights and
eventually include human rights into their
daily business operations (due diligence).
State guidance on what is expected from the
business community will contribute to more
efficient business policies.

27 All these developments, regardless of
their geographical origin, are particularly
relevant for the ASEAN region because
it hosts numerous investment activities.
Investments from OECD countries in
ASEAN countries will have to follow the
OECD Guidelines and therefore comply
with some human rights obligations. The
same is true for investors from the European
Union. In addition, new initiatives such as
the EU-US Shared Principles on Investment
warrant attention because they contain a
commitment to work towards expansion

27 Contribution of the United Nations system as a whole to the
advancement of the business and human rights agenda and the
dissemination and implementation of the Guiding Principles on
Business and Human Rights, Report of the Secretary General, 2
July2012, A/HRC/21/21.

28 The Human Rights Committee recently interpreted the
ICCPR in the light of the Guiding Principles by stating concrete
obligations of member states vis-a-vis private companies:
Concluding observations on the sixth periodic report of
Germany, adopted by the Committee at its 106™ session (15
October - 2 November 2012), 12 November 2012, CCPR/C/
DEU/CO/6, para. 16.
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of the OECD Guidelines on Multinational
Enterprises beyond OECD members and
their companies.”

28 Intheinterest of coherence and transparency,
it is therefore essential for ASEAN countries
to situate their own legal landscape with
regard to business and human rights within
these broader international developments.

29 Inthe same vein, it is noteworthy to point out
that in some aspects ASEAN countries have
taken the lead in implementing the Guiding
Principles. In this respect, the Malaysian
Stock Exchange is among the first* to
have introduced reporting obligations for
listed companies which include elements
of Corporate Social Responsibility such as
compliance with human rights standards.*

6. The Beginning of a Journey and the Road
Ahead

30 The next years will be decisive in using the
General Principles momentum to advance
the implementation of human rights in a
business context. States, businesses as well as
international organisations and civil society

29 Statement of the European Union and the United States
on Shared Principles for International Investment, 10 April
2012, http://trade.ec.europa.eu/doclib/docs/2012/april/
tradoc_149331.pdf

30 Othersare the Netherlands: Human Rights Council, Human
rights and corporate law: trends and observations from a cross-
national study conducted by the Special Representative, Report
of the Special Representative of the Secretary- General on the
issue of human rights and transnational corporations and other
business enterprises, John Ruggie, Addendum, A/HRC/17/31/
Add.2, 23 May 2011, para. 130.: the Hong Kong Stock exchange
and the Bombay Stock Exchange: Sustainable Stock Exchanges
Initiatives: http://www.sseinitiative.org/.

31 SeeCountryreporton Malaysia.
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31

at large are equally called upon to act. States
cannot delegate the issue to business but
need to lead the process by setting clear
standards and provide legal security. This
is particularly relevant for ASEAN member
states in their capacity as hosts for substantial
international investment.

Filling the Guiding Principles with life
requires a three-step approach as suggested
by the UN Working Group: (1) Map the
existing state of affairs, (2) Identify potential
gaps with the Guiding Principles, (3) Decide
on a national action plan.

32 This baseline study is a contribution to the

mapping of existing legal provisions. It is
hoped that it will thereby assist ASEAN
country governments in their efforts to
implement the Guiding Principles.

33 A comprehensive mapping will have to

include the corporate responsibility to
respect according to the second pillar of
the UN Framework and thus non-binding
instruments developed by the business
sector and civil society to enhance human
rights in a business context. CSR and human
rights are at the heart of a study currently
conductedbythe ASEAN Intergovernmental
Commission on Human Rights.*> Ideally,
both studies will complement each other
in moving the business and human rights
debate in the ASEAN region to the next
level.

32 http://aichr.org/press-release/press-release-of-the-11th-
meeting-of-the-asean-intergovernmental-commission-on-
human-rights-aichr/.
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I. THE STUDY’S DESIGN

1. Our project focuses on the State’s role in
addressing what the United Nations has named
“the issue of human rights and transnational
corporations and other business enterprises.

2. In Southeast Asia, some of the most pressing
challenges in a business and human rights context
include land acquisitions for development and
corporate projects, such as by extractive, logging,
manufacturing and real estate companies,
which have sometimes given rise to violence,
the displacement of people with no provision
for alternative livelihoods or housing, and
adverse social impacts particularly affecting
indigenous communities. Allegations of land
rights abuses make up the majority of complaints
received by national complaints mechanisms in
Cambodia, Lao PDR and Myanmar. The severity
of the problem is illustrated by the fact that the
governments of Cambodia and Lao PDR have
issued moratoriums on land concessions. Serious
forms of labour abuse and exploitation occur in
certain parts of the region. Migrant labour abuse
and trafficking, particularly affecting women and
children, are of concern in all ASEAN countries.”
Civil society and affected locals have raised
their voices against, for example, in Cambodia,
a dredging business in Koh Kong province; in
Lao PDR, the management of toxic waste from
chemical plants and factories; in Malaysia, the
proposed construction of an advanced materials
plant by Lynas and the construction of twelve
hydroelectric dams in the state of Sarawak; and
in Vietnam, the implementation of resettlement
and post-resettlement plans in relation to the
Hoabinh hydropower dam, to name a few.

1 Report of the UNSRSG to the Human Rights Council,
“Protect, Respect and Remedy: A Framework for Business and
Human Rights, A/HRC/8/5,7 April 2008, at paras. 2 and 3.

2 Human Rights Resource Centre, Violence, Exploitation and
Migration affecting Women and Children in ASEAN: A Critical
Literature Review (upcoming publication).

Delphia Lim - Synthesis Report

3. This study focuses on the first pillar of the UN
Framework, the State duty to protect. The State’s
role is fundamental: markets and economic
actors function within and have their behaviour
shaped by rules, customs and institutions, even
in the case of “free markets” and the “rational”
economic actor. These rules, customs and
institutions, such as those relating to ownership
and the corporate form, are often assumed and
go unnoticed, yet are the foundations of the
market.?

4. This study follows the lead of the UN Framework
and Guiding Principles. Its findings can be
understood through the lens of the following six
themes:

(i) Regulatory Capacity

Regulation is as much about the enforcement
of laws as it is about the laws themselves. This
theme directs attention to gaps between laws
on the books, and their actual realisation. Such
gaps may be the result of weak technical capacity,
corruption, and, in the case of transposed legal
and judicial reforms, possible misalignments
between the laws and regulations enacted,
the judicial and executive institutions that
are to support them, and their reception and
internalisation by surrounding society.* This
study has hence given attention to both the state
of play of regulation and regulatory enforcement
in ASEAN countries.

3 David Kennedy, “Laws and Developments,” Law and
Development: Facing Complexity in the 21* Century. Essays in
honor of Peter Slim, Hatchard and Perry-Kessaris ed., (Cavendish
Publishing Ltd, 2003) at 20 (“de Soto rightly turns our attention to
the background norms and institutions of ownership, exchange,
money, security, risk, corporate form and so forth. Everything in
a market is built on the back of norms, norms which remain, for
the most part, in the background?”)

4 Trubek and Galanter, Law and Society. Scholars in Self-
Estrangement: Some Reflections on the Crisis in Law and
Development Studies in the United States,3 Wisconsin Law Review
720 (1972) at 1080 (“The Ethnocentric and Naive Apsects of the
Model of Law in Society”); Scott Newton, “The Dialectics of Law
and Development,” The New Law and Economic Development. A
Critical Appraisal, Trubek and Santos ed., (Cambridge University
Press 2006), at 194 (“Critique from Context”).
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(ii) The Corporate Form

The corporate form, in all its variations, presents
unique regulatory challenges. Some relevant
features that may be found in corporate forms
are, first, the corporation’s separate legal
personality, second, the legal and practical
distinction between owners of a corporation and
the directors and managers who run it; third,
the diffusion of ownership among stockholders,
especially in publicly-traded corporations; and
fourth, the legal capacity of a corporation to own
stock in other corporations. These give rise to
challenges in balancing decision-making powers
and attributing responsibility within and to a
corporate entity, and among related corporate
entities. This study was hence designed to spur
critical analysis of these issues by examining
existing principles of liability for corporations
and their owners, directors and managers.

(iii) The Corporate Purpose

This study does not propose a new framework
for re-writing corporate policy choices, but
builds on the UN Framework and Guiding
Principles by canvassing the existence in ASEAN
of regulatory tools that open spaces for influence
by investors and consumers, such as corporate
reporting and stock exchange indices; use soft
law approaches such as guidance, awards and
incentives; or leverage on business relationships,
such as through financial institutions.

(iv) Global Economic Systems

Regulatory decisions by States to encourage
equitable income distribution® and protect social
and environmental concerns, have been resisted
by foreign investors, who invoke international
investment treaties and laws, or investor-State
contracts, or lobby their governments to bring

5 E.g. South Africas black empowerment laws were
challenged by a European mining company in the case of Piero
Foresti, Laura De Carli and others v. Republic of South Africa
(International Centre for Settlement of Investment Disputes,
CaseNo. ARB (AF)/07/1).

WTO challenges.  The apparent potential
conflict between the global systems of trade and
investment law on one hand, and social justice on
the other, has given rise to attacks by civil society
on these systems and their institutions,® and a
view that these systems now face a “legitimacy
crisis””

The Guiding Principles urge States to maintain
adequate domestic policy space when entering
into international economic obligations.® This
study hence looked into what ASEAN States have
done, when entering into free trade agreements
and investment treaties and contracts, to
maintain adequate domestic policy space to
effect social purposes and benefits.

(v) Access to Remedies

The growing significance of “access to justice™
can be understood as part of efforts to advance
public participationin and democratise economic
processes. In addition, there are pragmatic
reasons for placing importance on the need
for access to remedies. First, access to remedy
is seen by the UN Framework and Guiding
Principles as necessary to render meaningful
the State’s duty to investigate, punish and redress
business-related human rights abuse.”” On this
view, complaints and suits by individuals and
communities are akin to enforcement action

6  Fred Block, “Introduction”, in Karl Polanyi, The Great
Transformation. The Political and Economic Origins of Our Time,
(Beacon Press, 2001 ed.), at xxxviii.

7 Bruno Simma, “Foreign Investment Arbitration: A Place
for Human Rights?” 60 International and Comparative Law
Quarterly, 573-596 (2011) at 575.

8  GuidingPrinciple 9 and accompanying commentary.

9  Eg.The World Bank has begun to focus on “access to justice”
and support of direct efforts to empower advocates for the
poor and other “unrepresented interests”: Trubek and Santos,
“Introduction: The Third Moment in Law and Development
Theory and the Emergence of a New Critical Practice;,” The New
Law and Economic Development. A Critical Appraisal, Trubek
and Santos ed., (Cambridge University Press 2006), at 13.

10  Guiding Principle 25 and accompanying commentary;
Report of the UNSRSG to the Human Rights Council, “Protect,
Respect and Remedy: A Framework for Business and Human
Rights, A/THRC/8/5,7 April 2008, at para. 26.
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complementing State prosecutorial mechanisms.
Second, corporate-level non-judicial grievance
mechanisms are beneficial to companies as they
can deal with issues before they escalate and give
rise to major campaigns or lawsuits.! This study
has sought to map existing State-based judicial
grievance mechanisms, and also given attention
to State action to facilitate non-State-based
grievance mechanisms.

(vi) The Transnational Dimension

The UN Framework and Guiding Principles
bring into focus the transnational dimension
of the business and human rights problem by
highlighting the following issues:

(a) Transnational business operations: The
Guiding Principles urges States to “set out
clearly the expectation that businesses
respect human rights abroad,” through
direct extraterritorial regulation or domestic
measures with extraterritorial effects.'> They
also draw particular attention to the role of
home States (i.e. the national territory or
jurisdiction wherea corporationis domiciled)
play in ensuring business respect in high-risk
and conflict-affected areas.” This study has
accordingly looked into what ASEAN States
are doing as home States to foster business
respect for human rights abroad, including
subsidiaries operating overseas.

(b) Transnational access to remedies: The
former UNSRSG has described available
grievance mechanisms as a “patchwork”
spanning “different levels of the international
system, with different constituencies and
processes”™*  Gaps in this “patchwork”

11 Business Ethics, Business and Human Rights: Interview
with John Ruggie, 30 October 2011, at http://business-ethics.
com/2011/10/30/8127-un-principles-on-business-and-
human-rights-interview-with-john-ruggie/.

12 Guiding Principle 2 and accompanying commentary.

13 Guiding Principle 7,and accompanying commentary.

14  Report of the UNSRSG to the Human Rights Council,
“Protect, Respect and Remedy: A Framework for Business and
Human Rights, A/HRC/8/5,7 April 2008, at para. 102.
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inevitably arise due to the boundaries
of national jurisdiction, weak or non-
functioning national judicial systems, and a
lack of awareness of available recourse. This
study has hence given attention to cases that
have sought to invoke cross-border avenues
of recourse.

II. METHODOLOGY, SOURCES AND

LIMITATIONS

5. This baseline survey aims to provide a “lay of the

land” overview of how the State duty to protect
is manifesting itself in the ASEAN region. Its
coverage is broad: the research questionnaire
disseminated to each country researcher was
formulated using the first and third pillars of
the UN Guiding Principles, reports and surveys
conducted by the UNSRSG, and relevant
submissions to the UNSRSG. Adopting a broad
research inquiry that spanned all Guiding
Principles relating to the first and third pillars
allowed the six key themes identified above to
be reflected in our findings. The questions were
framed broadly, to allow for a wide range of
information to be collected, and for diversity in
country contexts, such as political organisation
and legal cultures, to be taken into account. The
questionnaire is annexed as Annex A.

. For uniformity and ease of referencing,

researchers presented their research as answers
to the questionnaire, adopting the questionnaire’s
structure. Based on the information collected
in the country reports, the relevant issues for
Southeast Asia were crystallised and more
precisely defined. The synthesis report’s content
and structure reflects these crystallised issues.

. We relied primarily on accessible sources such as

publicly available legislation, official government
data and statements, judicial decisions, and
reports by credible third parties. In some cases,
researchers were able to obtain information
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from written communications with officials or
relevant organisations. Constraints were faced
particularly in relation to ASEAN States where
public databases, such as on court cases and
investment agreements, are few, or completely
absent. From this perspective, this study may be
understood as a “baseline”: for further in-depth
empirical research guided by its findings.

. The fact that governmental policies may exist
but are not made known publicly is an important
qualifier in relation to all findings on whether or
not ASEAN States are taking steps to address
certain issues.

. Finally, as we did not have a researcher for
Brunei, a survey and analysis of the state of play
of the State duty to protect in Brunei could not
be conducted. Nevertheless, a list of potentially
relevant laws of Brunei has been included as
an annex, and relevant statistics on Brunei are
included in this synthesis report.

II1. SUMMARY OF KEY FINDINGS

10.This summary of key findings uses the six themes

delineated above as an analytical framework."
The main body of this synthesis report, on the
other hand, organises findings according to the
framework of the Guiding Principles, in order
to track the research framework used in the
country reports.

. Regulatory Capacity

Challenges to regulatory effectiveness are,
according to the World Bank Group’s Worldwide
Governance Indicators, experienced in all ASEAN
countries to varying degrees, and are particularly
serious in the CLMV countries.

o These challenges have manifested themselves in,

among other issues, the execution, monitoring and
enforcement of regulatory requirements relating
to environmental and social impact assessments.
All ASEAN States have mandatory requirements
for such assessments, although in Singapore such
assessments are not mandated as a matter of
course.

Reported causes include a lack of implementation
mechanisms, technical capacity and resources,
inadequate awareness of relevant regulations,
problems  with  central-local ~ government
coordination, — pro-investment attitudes and
policies that incentivise lax enforcement by local
governments, and public corruption.'®

Reforms involving a considerable number of
national laws relating to economic and social
objectives, such as labour, investment and
environmental protection laws, have taken place
at a relatively intensive pace in certain ASEAN
countries, such as Indonesia, Lao PDR, Myanmar
and Vietnam. The ability of implementation
and enforcement capacity to keep apace with law
reforms might be another reason for gaps between
laws and their realisation.

e Inrelation to combating public corruption:

0 All ASEAN States have ratified the United
Nations Convention against Corruption
(UNCAC), which requires State parties to
take measures to establish the civil, criminal
or administrative liability of legal persons
for participation in offences under the said
convention.

0 Although corporate criminal liability for
corruption is arguably unnecessary for
compliance with the UNCAC, it is worth
noting that, according to the Philippines and
Vietnam Reports, laws in these countries do

16 A comprehensive mapping of weaknesses in regulatory
enforcement and their underlying causes in each country was
outside the scope of this study.

15 SeeSectionI, THE STUDY’S DESIGN, at 4, para. 6.
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not impose criminal liability on corporations
for corruption. According to the Malaysia
Report, offences under Malaysias anti-
corruption law, while arguably applicable to
corporations, have yet to be enforced against
any corporation in Malaysia.

0 Uptake of the principles of the Extractive
Industries Transparency Initiative (EITI)
has been relatively low among most ASEAN
countries with extractive resources but seems
to be a priority for Myanmar."”

B. Regulatory Methods to Suit The Corporate
Form

o All ASEAN countries apply the legal concept of
“separate legal personality” in respect of certain
business  vehicles, commonly  corporations.
Statutory or judicially-created exceptions to this
legal concept do exist to hold owners and/or
managers of a corporation accountable in limited
circumstances.'®

o Vietnam is the only ASEAN country that applies
criminal liability to only natural persons, and not
to corporate entities with separate legal personality;
corporations may nevertheless face administrative
sanctions.

17 As of 28 February 2013, Indonesia is an EITT candidate
and is working towards its first EITT report, the Philippines
has endorsed the EITI with some progress towards candidate
statues, Myanmar applied for EITT membership and reaffirmed
its commitment to implement EITT http://eiti.org/news-events/
myanmar-reaffirms-intention-implement-eiti#.and Cambodia,
Lao PDR and Vietnam are in dialogue with EITI-associated
agencies; Brunei is classified as an “extractive resource-rich
country” notyet part of the EITI. EITI, International Secretariat,
Workplan 2013, Oslo 20 November 2013. http://eiti.org/files/
EITI-Secretariat-Work-plan-and-Budget-2013.pdf

18 Canvassing such exceptions was not included as part of our
research inquiry. Nevertheless, the existence of such exceptions
in Malaysia, Philipines and Singapore was mentioned by the
reports for these countries.

19 Vietnam’s National Assembly has in its legislative program
for2011to2016 madeita priority item to consider the enactment
of criminalliability provisions for legal persons: Vietnam Report,
SectionIIL.2.1.1.
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e In relation to attributing individual responsibility
for corporate wrongs:

0 Legal principles and concepts have been
developed in some ASEAN countries to
impose fault-based20 criminal or civil
liability on owners, directors, managers or
other officers of companies for corporate
wrongs. A diverse range of concepts are used
by different countries to define the nature of
the fault required to trigger responsibility,
such as wilfulness, negligence, bad faith,
consent, connivance, knowing authorisation,
knowing permission, and failure to prevent.
Even where similar or identical terms or
phrases are used, the applicable standards
would likely vary among countries.

0 The legal principles on liability can take the
form of defences, where an owner, director,
manager or other officer will be held liable
unless s/he can prove a defence applies.
Defences based on the concept of due
diligence have been employed, for example,
in the Philippines, to impose general civil
liability, and under Malaysia’s anti-trafficking
and anti-terrorism penal laws.

0 It is common for the bases for attribution
of liability to be different for owners /
shareholders on one hand, and directors,
managers or other officers on the other,
although under some laws, the same bases for
attribution apply to both.

C. Shaping Corporate Purposes and Influencing
Corporate Cultures

The following are examples of regulatory tools
found in ASEAN countries that may open
space for the shaping of corporate purposes,
and influence corporate cultures respectful of
human rights:

20 The existence of strict liability for offences relevant to the
intersection of business and human rights was not specifically
investigated by this study.
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¢ Guidance that may shape corporate purposes:

0 Indonesia’s 2006 General Guidelines on Good
Governance refer to a corporate duty to care
for society and the environment surrounding
business operations. *

0 Singapore’s 2011 Guidebook for Directors
encourages companies to “take into
consideration and manage the impact of its
activities on the environment, stakeholders
and the community as a whole,” and to
consider public interest and concern for the
environment in tandem with economic profit
generation, as these are key parts of risk
management and value creation.”

0 The Stock Exchange of Thailands 2006
Principles of Corporate  Governance
encourages listed corporations to “thoroughly
consider matters which directly affect
the business operation in order for the
stakeholders to be assured that the business
operation of the company takes into account
the aspects on environment and the society
for sustainable development”?

¢ Due diligence-related tools:

0 Corporations may be required to conduct
prescribed due diligence before they may
be granted regulatory approvals or licenses.
For example, all ASEAN States, except
Singapore,* require environmental and/or
social impact assessments to be conducted as
a matter of course before certain project or
business licenses will be granted.

21 Indonesia Report, Section IIL.5.2.

22 Singapore Report, SectionI11.4.1.5.

23 Thailand Report, Section I11.4.3.

24 In Singapore, studies on environmental pollution control
and related matters may be required only for projects that, in
opinion of the relevant authority, are “likely to cause substantial
pollution of the environment or increase the level of such
pollution”: Article 36 of the Environmental Protection and
Management Act (Cap. 94A).

O As one example of the use of binding norms
of “due diligence” to prevent adverse social
and environmental consequences, Singapore
holds principal contractors of construction
sites liable for the commission of pollutive
offences by others, unless they can prove they
had exercised due diligence to prevent the
commission of such offences.

¢ Binding CSR obligations:

0 Inanovelandinnovative step, Indonesia’s 2007
Corporate Law, and accompanying regulation,
bind companies to comply with their “social
and environmental responsibilities” For
companies doing business relating to natural
resources, compliance is mandatory and non-
compliance attracts sanctions. For companies
doing business unrelated to natural resources,
non-compliance does not attract any
sanctions, but compliance will be rewarded
with incentives.”

e Use of “corporate culture” to impose liability:

0 None of the country reports identified the
use of “corporate culture” to impose statutory
corporate liability.*

¢ Tools requiring or encouraging
communication of actual or potential adverse
impacts to affected, or potentially affected,

25 Indonesia Report, Section II1.2.2 (citing Article 74 of the
2007 Corporate Law, and noting that difficulties are being faced
in the implementation of the law).

26 At the request of the former UNSRSG, research was
conducted into the use of corporate criminal liability based on
“organizational liability”, which is concerned with “corporate
policies, procedures, practices and attitudes; deficient chains of
command and oversight; and corporate ‘cultures’ that tolerate or
encourage criminal offences.” In Australia, for example, statutory
provisions provide for organizational liability in relation to
federal offences, including on the basis of “corporate culture”:
Allens Arthur Robinson, ‘Corporate Culture’ as a Basis for the
Criminal Liability of Corporations, (Report prepared for the
UNSRSG), February 2008.
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individuals and communities:*’

0 Requirements for public consultations to be
held and/or information to be disclosed in
the conduct of environmental and/or social
impact assessments are found in the laws of
Cambodia, Indonesia, Lao PDR, Malaysia,
the Philippines, Thailand, and Vietnam. The
extent of public participation and information
disclosure required, and whether they apply
generally or to specific sectors, varies across
laws and countries. Of note are Thailand’s
legislation, which “affirms the rights and
liberties of a person to include the rights
to be informed of information concerning
the enhancement and the promotion of
environmental quality;” and identifies twenty
groups of stakeholders that must be given
the opportunity to participate, and four
different levels of participation, in the EIA
process. Singapore’s laws do not require
public participation or public disclosure of
information in the EIA process.”

0 There are corporate governance tools to foster
norms of communicating social impacts
to affected stakeholders. The Philippines
Revised Code of Corporate Governance
requires directors of corporations covered
by the said code to identify sectors in the
community in which the corporations operate
or are directly affected by their operations,
formulate a clear policy of accurate, timely,
and effective communication with them,
and formulate a policy of communication
between their corporations and communities
directly affected by their operations.”” Also,

27  See Commentary to Guiding Principle 3 (“Communication
by business enterprises on how they address their human rights
impacts can range from informal engagement with affected
stakeholders to formal public reporting. State encouragement
of, or where appropriate requirements for, such communication
are important in fostering respect for human rights by business
enterprises. ...”)

28 Seepara.77 below for this paragraph’s references.

29  Philippines Report, Section I11.4.
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Thailand’s stock exchange has through its
2006 Principles on Corporate Governance
for Registered Companies encouraged listed
companies to disclose “relevant important
information” to all stakeholders so that
they may “more effectively participate in
the operations of the company, to promote
its sustainable stability”*® These could very
well be construed as including human rights
impacts.

e Formal corporate reporting of social and
environmental impacts:*!

0 Indonesia and the stock exchange of
Malaysia have employed mandatory annual
CSR reporting. Singapores stock exchange
has issued formal guidance to encourage
sustainability reporting and the adoption of
the Global Reporting Initiative Sustainability
Reporting Guidelines and its Sector
Supplements for specific industries.

e ESG indices:

O An environmental, social and corporate
governance index is scheduled to be launched
by Bursa Malaysia in 2013.%

¢ Regulation of commercial relationships to
prevent indirect support for or involvement
in human rights-related abuses:

0 All ASEAN States, except Lao PDR, have,
pursuant to their obligations under the
International Convention on the Suppression
of the Financing of Terrorism, enacted laws
requiring financial institutions and law firms
to conduct “know your client” procedures to
ensure they do not service customers involved
in these crimes, and to report suspicious

30 Thailand Report, SectionI11.4.3.

31 Seeparas.37to37below.

32 http://www.btimes.com.my/Current_News/BTIMES/
articles/esg/Article/.
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transactions.*

0 The Philippines Anti-Child Pornography
Act of 2009 imposes obligations to report
the commission of child pornography acts
on a range of relevant businesses, such as
internet service providers, mall owners/
operators, owners or lessors of other business
establishments including photo developers,
information technology professionals, credit
card companies and banks.*

e Incentives, awards, forums and guidance:

0 Financial and tax incentives are commonly
used by ASEAN States, including in relation
to the environment, labour, and persons
with disabilities. Also common are awards
for CSR practices or issue-specific practices
such as workplace health and safety and
the environment, as well as the issuance
of operational guidance to businesses on
compliance with labour obligations.

0 CSR coordination forums led by local
governments have been established in
Indonesia.”

e Tools applicable to business activities within
the State-Business nexus:

O State-owned or  controlled  enterprises:
Indonesia and Malaysia have enacted
regulations to encourage State-owned or
controlled enterprises to undertake socially
responsible operations or activities.*® Also,
Indonesia has used independent State-based
monitoring mechanisms to investigated

33  http://www.anti-moneylaundering.org/asiapacific/asia.
aspx.

34 Philippines Report, Section I11.2.2.

35 Indonesia Report, Section II1.8.1.

36 IndonesiaReport,SectionIIL.6.1, citing the 2011 Regulation
of the Ministry of State-owned Enterprises No. PER.01/
MBU/2011; Malaysia Report, Section IIL.6.1, citing the Silver
Book for Government-Linked Corporations (GLC) issued by the
Putrajaya Committee on GLC High Performance.

alleged business-related human rights abuses
by its State-owned or controlled companies.?”
Thailands laws regulating State-owned
enterprises safeguard labour rights,*® and
regulations in Vietnam provide for the
implementation by SOEs of environmental
protection obligations.*

O State support and services for private
businesses: The country reports did not find
information on State action relevant to this
issue. ASEAN States may not be using the
opportunity created when they provide
support and services such as export credits,
investment guarantees and other financial
incentives, to encourage business enterprises
to respect human rights in their operations.

O Public procurement: Based on the findings
of the country reports, laws and regulations
that seek to prevent adverse impacts in public
procurement tend to relate to environmental
protection, and not broader social impacts.

O Privatisation of public services: Vietnam
has issued decrees and circulars requiring
State-owned or controlled companies to
ensure that labour rights are respected
during the privatisation process, and to
monitor compliance with obligations to
respect labour rights after privatisation.”
Indonesias regulations governing private
water service providers set out principles
for determining price, including fairness."!
Some country reports observed that issues
of equitable distribution such as accessibility
and affordability, tended not to be regarded
as matters to be specifically regulated by

37 Indonesia Report, Section IILI1, referring to the
Ombudsman and Corruption Eradication Commission.

38 Thailand Report, SectionIIL.6.1.

39 Vietnam Report, Section I11.6.1.

40 Vietnam Report, Section I11.6.3.

41 Indonesia Report, Section II1.6.3, citing Article 60 of the
2005 Government Regulation No. 16 on the Drinking Water
Supply Systems.
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statutory laws.*

e Tools applicable in conflict-affected or high-
risk areas:

0 ASEAN States, as home States, do not seem
to have taken measures to specifically address
the situation of conflict-affected or high-risk
areas.

0 The Thailand Report points to measures
taken by Thailand to alleviate poverty along
its southern border, where violent ethnic/
religious tensions exist, as a means of solving
the underlying conditions of poverty that
may be supporting the conflict. Indonesia
has issued guidelines to its national police in
respect of their activities in providing security
to extractive companies, which include as
an element respect for human rights.*> The
Philippines has adopted the Guidelines on the
Conduct of the Department of Labour and
Employment and the Departments of Interior
and Local Government, Justice, and National
Defence, Armed Forces of the Philippines,
and the Philippine National Police Relative
to the Exercise of Workers' Rights and
Activities, which safeguard workers’ rights to
freedom of association and related rights.*
In these countries, extractive industries have
operations in conflict-affected or high-risk
areas. Also, labour strikes may escalate into
high-risk situations.

42 IndonesiaReport,SectionII1.6.3; Singapore Report, Section
I11.6.3.

43 Indonesia Report, Section II1.5.2, citing the Guidelines on
Joint Security Measures for the Upstream Oil and Gas Activities
adopted by the recently dissolved BP Migas and the Indonesian
police.

44 Philippines Report, Section ITL.8.1.
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D. Global Economic Systems

e All ASEAN States, are members of the WTO.

o The trade-related chapters of ASEAN’s FTAs
usually contain general exceptions, similar to
Article XX of the GATT and Article XIV of the
GATS, that may preserve a States discretion to
apply regulatory measures for certain social and
environmental purposes. Exceptions that may
preserve a State’s discretion to apply regulatory
measures necessary to protect public morals,
maintain public order, and protect human,
animal, or plant life or health, among other things,
are also found in the ASEAN-China Investment
Agreement, the ~ ASEAN  Comprehensive
Investment Agreement and the investment chapter
of the ASEAN-Korea FTA.

o A number of ASEAN States’ bilateral investment
treaties and economic partnership agreements
preserve the right of the State to take regulatory
measures directed to the protection of its essential
security interests, or the protection of public health
and prevention of diseases etc.*

o With regard to human rights in trade and
investment agreements:

0 The 2002 EFTA-Singapore FTA has the
distinction of being one of the few FTAs, if
not the only one, in Southeast Asia, to make
express reference to “universal human rights”
principles.

45 E.g. Singapore-Jordan, Singapore-China, Singapore-
Vietnam, Singapore-Pakistan, Singapore-Czech Republic,
Singapore-Mongolia, Singapore-Egypt, Singapore-Mauritius
and Singapore-Cambodia BITs: Mahnaz Malik, South-South
Bilateral Investment Treaties. The Same Old Story?, Annual
Forum for Developing Country Investment Negotiators,
Background Papers, New Delhi, October 27-29, 2010, at 3; also,
the Vietnam-Japan Economic Partnership Agreement, and the
Indonesia-Japan Economic Partnership Agreement (this list is
not exhaustive).
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0 Provisions supporting labour rights standards
are found in the US-Singapore FTA and the
Memorandum of Understanding on Labour
Cooperation of the Trans-Pacific Strategic
Economic Partnership Agreement among
Chile, New-Zealand, Singapore and Brunei
Darussalam (not exhaustive).

0 The Thai NHRIs human rights impact
assessment of the Thai-US FTA in 2006 is
widely reported to be the first such assessment
of an international trade agreement.*
Malaysias NHRI is reportedly considering
conducting such an assessment of trade
agreements that are under negotiation by
Malaysia.*

E. Access to Remedies

e State-based grievance mechanisms:

O State-based grievance mechanisms in ASEAN
include tiered court systems in all ASEAN
States; specialised courts such as industrial,
labour and consumer courts; non-judicial
mechanisms such as arbitral tribunals and
mediation centres dealing with issues such
as labour and land disputes; complaints
channels at government agencies; informal
or community-based grievance mechanisms;
and customary grievance mechanisms for
indigenous communities.

O Mechanisms for recourse against State
conduct, such as judicial review, and State-
based monitoring mechanisms such as
ombudsman offices, have been used to address

46 A draft report appears to have been circulated at the time,
but a copy does not appear to be publicly accessible: http://www.
bilaterals.org/spip.php?page=print&id_article=7012 and http://
www.twnside.org.sg/title2/twninfo492.htm; see also, Berne
Declaration, Canadian Council for International Co-operation
& Misereor (2010). Human Rights Impact Assessment for Trade
and Investment Agreements. Report of the Expert Seminar, June
23-24,2010, Geneva, Switzerland.

47  http://www.twnside.org.sg/title2/FTAs/info.service/2012/
fta.inf0.200.htm.

business-related human rights abuses.

0 The Philippines has pioneered innovations
relating to access to remedies. New measures
to address environmental harm and preserve
the constitutional right to a balanced and
healthful ecology, include the designation of
“green courts’, the creation of environmental
protection orders and legal mechanisms such
as environmental citizen suits.

e State action to facilitate non-State-based
grievance mechanisms:

0 Examples of State laws or guidelines for
corporate-level ~ grievance = mechanisms
include the Philippines’ laws requiring
companies to establish ADR systems to
settle intra-corporate disputes and disputes
with third parties, and committees to
investigate sexual harassment complaints.
Also, Myanmar’s 2011 Trade Dispute Act
requires companies to establish workplace
coordinating bodies to receive complaints
from employers and workers.

O Indonesia, Malaysia, the Philippines, and
Thailand have statutorily empowered their
NHRIs to receive and address complaints,
including regarding business-related human
rights abuses.

e Non-State-based grievance mechanisms:

0 The NHRIs of Indonesia, Malaysia, the
Philippines and Thailand, as well as the
national human rights bodies of Cambodia
and Myanmar,* have all received and dealt
with complaints of business-related human
rights abuses.

48 The national human rights bodies of Cambodia and
Myanmar do not appear to have foundinglegislation, and are not
accredited by the UN International Coordinating Committee of
National Institutions: http://nhri.ohchr.org/EN/Pages/default.
aspx.
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0 Asno ASEAN country is an OECD member,
there are no OECD National Contact Points
in the ASEAN region. Nevertheless, National
Contact Points may play a role when settling
disputes between foreign investors and
ASEAN countries.*

E. The Transnational Dimension

e A noteworthy aspect of this dimension is that
transnational economic activity within ASEAN
is significant. Further, based on NGO reports
and complaints to the World Bank Compliance
Advisor Ombudsman, reported cases of business-
related harm in ASEAN countries have involved
corporations from other ASEAN countries.

e Transnational business operations:

O With regard to direct extraterritorial
regulation, the anti-trafficking,® anti-
terrorism,” and anti-corruption laws** of
some ASEAN States cover acts committed
outside their territories. The Philippines’
penal laws, on the other hand, generally do
not apply to crimes committed outside the
territory.”

0 With regard to domestic measures applicable
to overseas activities, Malaysia’s stock
exchange, according to the Malaysia Report,
appears to require all public listed companies
to disclose CSR activities and practices
undertaken not only by them but also

49  For example the Final statement of the Norwegian National
Contact Point in the Intex case, concerning the Mindoro Nickel
project in the Philippines: http://www.regjeringen.no/upload/
UD/Vedlegg/ncp/intex_final.pdf.

50 Malaysia and Thailand’s anti-trafficking laws: Malaysia
Report, Section I11.2.2, and Thailand Report, Section I11.2.2.

51  Malaysia’s anti-terrorism law: Malaysia Report, Section
I1.2.2.

52 Malaysia and Singapores anti-corruption laws: Malaysia
Report, Section III.2.2, and Section 37 of the Singapore
Prevention of Corruption Act (Cap. 241).

53  Philippines Report, Section I11.2.2.
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their subsidiaries.” Also, Singapore’s 2011
Guidebook for Directors calls for businesses
to consider “cultural and business impacts
especially when conducting business in a
foreign environment” and states that “this also
entails respecting and observing fundamental
human rights in all aspects of operations.”*

e Transnational access to remedies:

0 A relevant case involving the use of a judicial
forum is a complaint filed by Thai villagers
before the Thai Administrative Court,
seeking the cancellation of a Thai government
agreement to purchase power from the
Xayaburi dam in Lao PDR.*

0 The NHRIs of Thailand and Indonesia have
accepted complaints in relation to human
rights abuses overseas. In particular, the Thai
NHRTI’s investigation of a complaint against
a Thai-owned sugar company allegedly
involved in human rights abuses in Cambodia
was described by the UN Special Rapporteur
on the situation of human rights in Cambodia
as “a success in transboundary human rights
promotion and protection,” and “a landmark
case for international advocacy.”’

0 The World Bank Compliance Advisor
Ombudsman has received complaints
of business-related human rights abuses
in Cambodia and Indonesia involving
companies from, among others, Cambodia,
Indonesia, the Philippines, Singapore and
Thailand.”®

54 Malaysia Report, SectionI11.4.3.

55 Singapore Report, SectionI11.4.1.

56 http://www.businessweek.com/news/2012-08-07/thai-
lawsuit-threatens-to-derail-laos-plans-for-mekong-river-dam.
57  Report of the Special Rapporteur on the situation of human
rights in Cambodia, Surya P. Subedi. A human rights analysis of
economic and other land concessions in Cambodia, Human Rights
Council, 21 Session, 24 September 2012, at para. 195.

58 http://www.cao-ombudsman.org/cases/default.
aspx?region_id=1.
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0 OECD National Contact Points received
submissions concerning investment projects
in ASEAN countries.”

G. Other Findings

¢ Role of stock exchanges and securities
regulators:

0 AIlASEAN States except Bruneiand Myanmar
have stock exchanges; the stock exchanges of
Lao PDR and Cambodia were established
recently. Stock exchange and securities
regulators have the potential to open space
for market pressures to positively influence
corporate cultures. The issuance of guidance
and principles, reporting requirements, and
ESG indices by the stock exchanges and
relevant regulators in Indonesia, Malaysia,
Singapore and Thailand are examples of such
action.

¢ Role of NHRIs:

0 Besides investigating complaints of business-
related human rights abuses, the NHRIs of
Indonesia, Malaysia, the Philippines and
Thailand have also been involved in activities
relating to the UN Framework.

e UN Global Compact:

0 UN Global Compact local networks have
been established in all ASEAN countries,
save Brunei and Lao PDR.® A Lao PDR
government official recently stated, in
March 2012, that it was timely to establish
a framework for CSR through a National

59  Forexample the Final statement of the Norwegian National
Contact Point in the Intex case, concerning the Mindoro Nickel
project in the Philippines: http://www.regjeringen.no/upload/
UD/Vedlegg/ncp/intex_final.pdf; Final statement by the
Dutch National Contact Point in IHC Caland, a case relating to
Myanmar: http://www.oesorichtlijnen.nl/wp-content/uploads/
NCP/Verklaringen/Joint%20statement%20IHC-FNVCNV.pdf.
60 http://www.unglobalcompact.org/Networks
AroundTheWorld/index.html.

Compact.*

e Indicators of ASEAN States’ attitudes towards

their duty to protect:

0 Among ASEAN States, Indonesia has
responded most overtly and positively to the
UN Framework and Guiding Principles.®

0 Recognition of duties of the State to protect
certain rights and interests of the people is
found in the constitutional instruments and
laws of Indonesia, Lao PDR, the Philippines,
Myanmar and Vietnam.

IV. THE STATE DUTY TO PROTECT ASIT
MANIFESTS IN THE ASEAN REGION

A. Overview of Challenges in Southeast Asia
at the Intersection of Business and Human
Rights

11.Southeast Asia is an actively developing region of
international significance. Except for Singapore,
all ASEAN countries are developing countries
according to the International Monetary Fund®
Three ASEAN countries are “least developed
countries’, namely, Cambodia, Lao PDR and
Myanmar.®* Myanmar’s situation is particularly
challenging given its recent reforms to attract
foreign investment.®® The region is highly
attractive to transnational corporations, with
Indonesia, Thailand, Vietnam and Malaysia
all ranked among the top twenty prospective

61 LaoPDRReport-http://www.undplao.org/newsroom/
CSR%20Forum_12March2012.php.

62 During the consideration of the Guiding Principles by the
Human Rights Council, Indonesia delivered an official statement
referring to the obligation of a State to take into consideration
human rights when it deals with business, and outlined relevant
steps Indonesia had taken: Indonesia Report, SectionI.

63 International Monetary Fund, World Economic Outlook,
April2012,at 182..

64 http://www.unohrlls.org/en/ldc/25/.

65  Report of the Special Rapporteur on the situation of
human rights in Myanmar, Tomas Ojea Quintana, A/67/383, 25
September 2012, para. 39.
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host economies worldwide for investment by
transnational corporations in 2012.% Singapore
was ranked by UNCTAD as the top third country
in the world in terms of the volume of foreign
direct investment it attracted in 2011.57

12.Economic development is a key aspiration that
permeates ASEAN states’ policies and practices.
The ASEAN Charter’s preamble names “sustained
economic growth” as a common desire of the
regional bloc, placing it second behind the ideal
of “peace, stability and security”, and before
“prosperity and social progress.”

13.Economic activity in the region is fervent. Stock
exchanges opened for the first time in Lao PDR
and Cambodia in 2011 and 2012 respectively.
In Vietnam, a number of decrees to privatise
state-owned enterprises have been promulgated
since around the mid-2000s, including a plan by
the Peoples Committee of Ho Chi Minh City,
approved in 2005, to reform and privatise state-
owned enterprises.” Myanmar is assessing the
merits of privatisation, and has plans to increase
the role of the private sector in industries such as

telecommunication, energy, forestry, education
and health.”

14.ASEAN has been very active in trade and
investment liberalisation, especially with its
major East Asian partners, China, Japan and
South Korea.”” Apart from its own free trade area
and a comprehensive investment agreement,
ASEAN has entered into free trade agreements
with these countries, as well as India, Australia
and New Zealand. Negotiations are underway
for an “ASEAN Regional Comprehensive

66 UNCTAD, World Investment Report 2012, at22.

67 UNCTAD, World Investment Report 2012. Online. Available
http://unctad.org/en/Pages/DIAE/World%20Investment%20
Report/WIR2012_WebFlyer.aspx (accessed 2 January 2013).

68 Vietnam Report, Section I11.6.3.

69 Myanmar Report, Section I11.6.2.

70  Masahiro Kawai and Ganeshan Wignaraja, “EAFTA or
CEPEA: Which Way Forward?”, ASEAN Economic Bulletin, Vol.
25No. 2, August 2008 at 121.
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Partnership”, involving the ten ASEAN countries,
Australia, China, India, Japan, New Zealand and
South Korea.”

15.ASEAN States’ determined drive to achieve
sustained economic growth, their vigorous
economic and commercial activity, and the
prevalence of common development challenges
such as weak governance and technical capacity,
has resulted in, and will continue to give rise to,
serious challenges at the intersection of business
and human rights.

16.This section briefly outlines some of the key
challenges in relation to land, labour and the
environment. These challenges and concerns are
unfolding against a landscape with both positive,
and absent or poor, governmental efforts that
vary in different geographical areas and business
sectors, and in relation to different corporate-
related issues. This is a nuanced landscape that
cannot be painted with a broad brush.

17.Here, the intent is not to criticise, but to identify
some of the problems that need to be solved.
This report will thereby support governments
in developing action plans for implementing the
UN Guiding Principles.

(1) Land

18.Conflicts in rights to land are a common effect of
privatisation and a particularly serious concern
in Cambodia, Lao PDR and Myanmar. Land
titling in Cambodia, Lao PDR and Myanmar is
still very much a work in progress, giving rise
to numerous and at times violent disputes over
land ownership, and providing opportunities for
land-grabbing and related human rights abuses.
In Cambodia, for instance, thousands have been
forcibly evicted from the capital to resettlement

71 DionBisara, “Indonesia to Lead Talks on Forming Big Trade
Bloc,” Jakarta Globe, 18 November 2012, accessed 2 January 2013
http://www.thejakartaglobe.com/economy/indonesia-to-lead-
talks-on-forming-big-trade-bloc/556750.
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locations outside the city with dismal living
conditions.”> In Lao PDR, government
resettlement programs of ethnic minorities have
reportedly led to land shortages and conflicts.”
Businesses have been involved in these disputes.
In Myanmar, for example, there have been
reports of land confiscation and forced evictions
involving local private companies linked with the
military, and MNCs in joint ventures with State-
owned or local businesses.”* Forced evictions
with poor resettlement plans and inadequate
compensation give rise to problems of food
security and loss of income.

19.Indicators for the severity of the situation
are the high number of people affected and
the serious effects of land rights abuses on
their daily lives. In Cambodia and Myanmar,
the majority of complaints received by their
national human rights bodies related to alleged
land rights abuses.”” In Lao PDR, the largest
proportion of hotline calls to the National
Assembly related to concerns over livelihoods
affected by land concessions.”® Underscoring
the gravity of the situation, in 2007 and 2012
respectively, the governments of Lao PDR and
Cambodia imposed moratoriums on the grant
of land concessions.”” In July 2012, Cambodia
cancelled land concessions covering over 40,000
hectares of land.”® Myanmar has established

a Parliamentary Commission on Land
Confiscation Investigation.”
20.The situation in Cambodia is especially

pressing. In 2011, the World Bank ceased loans
to Cambodia until the government acted to

72 CambodiaReport, Section ITI.2.

73 LaoPDRReport, SectionIIL.2.3.

74  Myanmar Report, Overview.

75 Cambodia Report, Section II.10; Myanmar Report,
Snapshot Box.

76 LaoPDRReport, Overview.

77 Cambodia Report, Section IIL1; Lao PDR Report,
Overview.

78 CambodiaReport, Section II.1.

79 Myanmar Report, SectionIIL.1.

safeguard the rights of thousands facing eviction
as a result of development projects by foreign
investors.®* The UN Special Rapporteur on
human rights in Cambodia has highlighted the
issue, and in October 2012 submitted a detailed
report specifically on land rights in Cambodia.®'

21.Human rights abuses relating to land are
not unique to the least developed countries.
Land acquisition for purported development
purposes appears to be an issue in Indonesia,
where land registration remains incomplete,
although this seems less prevalent than before.*
In the Philippines, there have been recent land
conflicts involving harassment, intimidation,
and displacement of indigenous peoples
by government security forces engaged by
landowners.®® In Malaysia, native customary
land rights of indigenous peoples have allegedly
been violated by logging companies.*

(2) Labour

22.Migrant labour abuse and human trafficking are
a concern in all ASEAN countries. Businesses
involved are recruitment agencies, employers and
repatriation companies. Generally, Cambodia,
Indonesia, Myanmar, Lao PDR, Philippines, and
Vietnam are sending countries, and Malaysia,
Singapore and Thailand are destination countries;
anumber are both. Countries with large migrant
labour populations, namely, Malaysia, Singapore
and Thailand, face particular challenges
with migrant labour exploitation, abuse and

80 Prak Chan Thuland Martin Petty, “World Bank Stops Funds
for Cambodia Over Evictions,” Reuters, 9 August 2011, http://
www.reuters.com/article/2011/08/09/cambodia-worldbank-
idUSL3E7J920D20110809.

81 Report of the Special Rapporteur on the situation of human
rights in Cambodia Surya P. Subedi to the Human Rights Council
at its 21 session, A human rights analysis of economic and other
land concessions in Cambodia, A/HRC/21/63/Add.1/Rev.1, 11
October 2012.

82 IndonesiaReport, SectionI11.2.2.

83 Philippines Report, Section IT1.2.3.

84 Malaysia Report, SectionII1.2.3.
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discrimination. In many sending countries the
need to protect children and women’s rights
from abuses by employment agencies has not yet
been clearly articulated.®

23.Serious forms of labour abuses, including forced
and child labour, are occurring, especially in the
lesser developed countries. Labour strikes were
noted in the country reports to be of significant
prevalence in Vietnam and Myanmar.*® Notably,
the employers involved in 76.5% of strikes
in Vietnam from 2009 to 2011 were foreign
enterprises.”’

(3) Environment

24.Deprivation of livelihoods, housing and risks to
health can be some of the consequences ofadverse
business-related impacts on the environment.
Factories and development projects, such as
hydropower dams, gas pipelines and extractive
activities in many ASEAN countries have
allegedly caused, or have the potential to cause,
suchimpacts. Examples of reported casesinclude:
in Cambodia, a dredging business in Koh Kong
province investigated by Global Witness; in Lao
PDR, the improper management of waste and
chemicals from plants and factories; in Malaysia,
the proposed construction of an advanced
materials plant by Lynas and the construction
of twelve hydroelectric dams in the state of
Sarawak; and in Vietnam, the implementation
of resettlement and post-resettlement plans
in relation to the Hoabinh hydropower dam,
investigated by Earthrights International.

25.0ne high-profile case in the Mekong sub-region
draws attention to the trans-boundary effect
such projects may have. At least eleven dams are
to be built in Cambodia and Lao PDR along the

85 Human Rights Resource Centre, Violence, Exploitation and

Migration affecting Women and Children in ASEAN: A Critical

Literature Review (upcoming publication).

86  Myanmar Report, Overview; Vietnam Report, Section

111.2.3.

87  Vietnam Report, Section II1.2.3.
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Mekong river and its tributaries. This projects
bears substantial risks for the displacement and/
or negative effects on the livelihoods of people
and particularly their social and economic rights
along the river; some of them have already
materialised.®

(4) Transnational Business Activities within
ASEAN

26.A noteworthy aspect of business and human
rights challenges in ASEAN is the significant
transnational economic activity taking place
within ASEAN itself. Business-related human
rights abuses taking place in Southeast Asia’s
less developed countries are the concern of the
region’s more developed countries. Countries
such as Malaysia, Singapore and Thailand are
in some cases the home States of businesses
involved in these abuses.

27.Intra-ASEAN commerce and investment is
increasing as ASEAN liberalises intra-regional
trade and investment. Among ASEAN’s top
five sources of foreign direct investment from
2001 to 2005 was from within ASEAN itself.®
Cambodia, Indonesia, Lao PDR, Myanmar,
Thailand and Vietnam now count at least one
other ASEAN country amongst their top three
source countries for foreign direct investment.
This opens not only risks but also opportunities
for ASEAN member states to address these
problems within ASEAN and set standards for
the region.

88 Pangsapaand Smith, “Political Economy of Southeast Asian
Borderlands: Migration, Environment, and Developing Country
Firms,” Journal of Contemporary Asia, November 2008, Vol. 38,
No. 4,485,488-493.

89 ASEAN Secretariat, Statistics of Foreign Direct Investment in
ASEAN, (8" ed., 2006), at 14.
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28.Specific known cases include a Thai State-owned projects of Thai and Malaysian companies in the

enterprise’s agreement to purchase power to be
generated by the Xayaburi dam in Lao PDR.
The matter is surrounded by controversy due
to alleged potentially adverse impacts on the
environment and communities.”” The purchase
of sand from Cambodia by a Singapore-based
company contracted by the government was
criticised, as the sand dredging operations
in Cambodia reportedly resulted in adverse
environmental impacts and deprived Cambodian
fishermen of their livelihoods.”” The investment

90 http://www.depd.gov.bn/FDI/2011/FDI_2011_Q3.pdf;
Cambodia. 2012 Investment Climate Statement. January
2012. page 9; http://www.investlaos.gov.la/show_encontent.
php?contID=29 (2000-2009); http://thestar.com.my/news/story.
asp?file=/2012/1/20/sarawak/10298525&sec=sarawak;  http://
www.theborneopost.com/2012/02/10/us-investment-flows-to-
msia-expected-to-rise/;  http://www.miti.gov.my/cmspreview/
content.jsp?id=com.tms.cms.article.Article_2a539{77-
c0a81573-12b612b6-bfc47ea2; http://biz.thestar.com.my/news/
story.asp?file=/2012/3/31/business/11015235&sec=business;
http://www.cfoinnovation.com/content/joint-venture-
model-best-way-myanmar-says-analyst; http://www.nscb.
gov.ph/fiis/2012/1q_12/fdiappl_12.asp, posted on 2 July 2012;
http://sbr.com.sg/markets-investing/news/guess-who-are-
singapore%E2%80%99s-top-foreign-investors-now; http://
thailand.prd.go.th/view_news.php?id=6276&a=2; http://www.
vietpartners.com/statistic-fdi.htm For years 2000-2010.

91 Thailand Report, Section IT1.8.2.

92  Singapore Report, Section IIL.8.

Yadana and Yetagun gas projects in Myanmar
have allegedly resulted in human rights abuses
and environmental destruction.”® Further, the
World Bank Compliance Advisor Ombudsman
has received complaints of business-related
human rights abuses in Cambodia and
Indonesia involving companies from, among
others, Cambodia, Indonesia, the Philippines,
Singapore and Thailand.**

B. The State Of Play of the State Duty to Protect
in Southeast Asia

(1)
29.

Regulatory Capacity

A crucial issue affecting the ability of States
to fulfil their duty to protect is the regulatory
capacity of ASEAN States.

93 Myanmar Report, Overview.
94 http://www.cao-ombudsman.org/cases/default.
aspx?region_id=1.
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Brunei | Cambodia | Indonesia Laos Malaysia | Myanmar | Philippines | Singapore | Thailand | Vietnam
Regulatory Quality”
(Indicates percentile rank of country among all countries in the world. O: lowest rank.)
84.8 35.1 41.7 19.4 74.4 1.4 43.6 97.2 56.4 29.4

a. Regulatory Effectiveness

30.As the country reports show, ASEAN States have
fairly robust legal frameworks governing the
core areas of land, labour and the environment,
although there is room for improvement. The
key challenge is that laws governing corporate
behaviour in these areas are not always being
effectively implemented and forced. This is
a challenge of varying degrees in all ASEAN
countries as reflected in the graph below

31.The implementation of environmental impact
assessments by ASEAN States provides an apt
example of this issue. All ASEAN States have
mandatory requirements for environmental
impact assessments to be conducted before
certain approvals and licenses for business
operations will be granted. All ASEAN
States, save Singapore, require that that these
assessments be conducted with the participation
of affected stakeholders; all ASEAN States, save,
it appears, Singapore and Cambodia, require that
these assessments are made public. However,
NGO reports have raised serious concerns about
the implementation of these requirements.
For example, in Cambodia, non-State actors
report that the conditions for environmental
impact assessments are often not met, executive
and monitoring mechanisms are weak, and

95 This indicator captures “perceptions of the ability of the
government to formulate and implement sound policies and
regulations that permitand promote private sector development”
World Bank Group, Worldwide Governance Indicators, accessed
14 January 2013 http://info.worldbank.org/governance/wgi/
index.asp.

companies with mining licenses move ahead
with extractive activities before the legal process
for approvals is complete.” In Lao PDR, it is
reported that enforcement of requirements for
environmental and social impact assessments
is uneven, and there is a lack of capacity and
resources to monitor investments.”” In Vietnam,
there is a reported lack of monitoring and
management mechanisms, and environmental
impact assessment reports that had been
approved by People’s Committees nevertheless
had insufficient information on, for instance,
environmental problems and hazardous waste
management solutions.”®  Other reported
problems are absent or slow compliance by local
governments with laws enacted by the central
government, lax enforcement of requirements by
local governments, and the acceptance by local
authorities of low land compensation rates in
order to attract more investment.” In Malaysia,
officials have raised the issue of inadequate
awareness and implementation of laws and

96 Mining and Women in Asia: Experiences of women
protecting their communities and human rights against
corporate mining [Asia Pacific Forum on Women, Law and
Development (APWLD)] www.apwld.org/pdf/Mining%20
with%20cover_opt.pdf, at 7; UN Committee on the Elimination
of Racial Discrimination, “The rights of indigenous people
of Cambodia”, Feb 2010 p 12; Cambodian Centre for Human
Rights, Business and Human Rights in Cambodia: Constructing
the Three Pillars, November 2010.

97 UNDP, Poverty Environment Initiative (PEI) Lao PDR,
Issues Brief 08 /2010: Economic, social and environmental
impacts of investments in mining, at4.

98 Vietnam Report, Section II1.2.3; The Extractive Industries
Transparency Initiative and the Implementation Perspective of
Vietnam (May 2011) at44.

99 Vietnam Report, SectionII1.2.3.
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regulations on environmental protection.'®
Logging companies in Malaysia have reportedly
found ways to circumvent requirements to
submit environmental assessment reports.'”!

32.The ineffectiveness of implementation of laws
extends to other issues as well, such as the
implementation of procurement legislation
in Lao PDR,'™ and enforcement by labour
inspectorates in Vietnam.'®

33.Recent legal reforms in some ASEAN States
require implementation and enforcement
capacities to keep apace. ASEAN countries
have recently undergone, or are undergoing,
considerable regulatory change. Vietnam
underwent major economic reforms in 1986 (a
historic milestone known as doi moi), and has,
between 2005 and 2012, enacted new regulations
in respect of its labour code, enterprise law,
environmental protection law, water resources
law, investment law, and securities law. Myanmar
is now undergoing its own milestone political
reform, beginning in 2011, and is seeing the
drafting and passing of a considerable number of
new laws highly relevant to business and human
rights, e.g. farmland and land management,
environmental conservation, labour and
investment. Indonesia has, between 2007 and
2012, enacted new regulations in respect of its
corporate law, investment law, mining law, and
land acquisition law. Lao PDR’s current laws
relating to enterprises, investment, labour and
anti-corruption are also relatively new, having
been enacted or amended between 2005 and
2009. Given reports that implementation and
enforcement under existing laws are already a
challenge in some of these countries, the pace
of law reforms may not be accompanied by the
necessary improvements in enforcement and
implementation ability.

100 Malaysia Report, SectionII1.2.3.
101 Malaysia Report, Section II1.2.3.
102 Lao PDRReport, Section I11.6.

103 Vietnam Report, Section II1.2.3.

b. Rule of Law

34.Public corruption stymies effective enforcement
and implementation of laws. Rent-seeking in the
natural resource sector is of controversy in, for
example, Cambodia'® and Myanmar.'” Officials
in these countries have also allegedly engaged
in land-grabbing and bribery in tenders for
the benefit of their private businesses.'* Public
procurement in Lao PDR is, according to a
UNDP study, subject to similar interference.'””

35.Weakened effectiveness of national governments
in a few discrete areas has permitted abuses
by public and private security forces. State
security forces in Indonesia, Myanmar and the
Philippines have reportedly been involved in
human rights abuses in the course of providing
security to business enterprises, usually mining
companies.'® According to a recent study by
the International Commission of Jurists, a few
landowners in the Philippines have engaged
private armed groups to prevent tenants and
farmers from invoking and enforcing their
legal rights, and to prevent the government
from acquiring land for distribution to landless
farmers.'”

36.The following table sets out indicators of
corruption and rule of law in ASEAN countries.
Also relevant is a recent Southeast Asia-wide
baseline study conducted on the state of play of
the rule of law in the region.'"?

104 Global Witness, Country For Sale, February 2009.

105 Myanmar Report, Section IT1.6.1.

106 Global Witness, Country For Sale, February 2009; Myanmar
Report, Overview.

107 Lao PDRReport, Section II1.6.4.

108 Indonesia Report, Section II1.7.1; ERI, “Total Impact: The
Human Rights, Environmental, and Financial Impacts of Total
and Chevrons Yadana Gas Project in Military-Ruled Burma
(Myanmar),” 2009; Philippines Report, Section IT1.9.2.

109 Philippines Report, Section II1.9.2.

110 Human Rights Resource Centre, Rule of Law for Human
Rights in the ASEAN Region: A Base-line Study (2011).
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Brunei Cambodia | Indonesia Laos Malaysia | Myanmar | Philippines | Singapore | Thailand | Vietnam
Rule of Law'"
(Indicates percentile rank of country among all countries in the world. 0: lowest rank.)
77.9 15.5 31.0 18.3 66.2 4.2 34.7 93.4 48.4 38.5
Corruption Perceptions Index'"?
(Ranks 183 countries/territories from the least corrupt at the top to the most corrupt at the bottom.)
44 164 100 154 60 180 129 5 80 112

37.Article 26 of the UN Convention against
Corruption (UNCAC) requires State parties
to take measures to establish the liability of legal
persons for participation in offences under the
convention; such liability may be civil, criminal
or administrative.'”® Significantly, the UNCAC
has been ratified by all ASEAN States.

38.Not all ASEAN States provide for the criminal
liability of corporations for corruption offences.
According to the Philippines Report, anti-
corruption laws do not appear to allow for the
prosecution of corporations or other juridical
persons.'* Also, corporations in Vietnam do
not have legal capacity to be prosecuted. The
Vietnam government has declared in relation
to the Article 26 of the UNCAC that it does not
consider itself to be bound to establish a basis
for the criminal liability of legal persons for
corruption.

39.Even where corporate criminal liability for
corruption offences may be imposed, these
laws are not necessarily enforced against

111 This indicator captures “perceptions of the extent to which
agents have confidence in and abide by the rules of society, and
in particular the quality of contract enforcement, property rights,
the police, and the courts, as well as the likelihood of crime and
violence”: World Bank Group, Worldwide Governance Indicators,
accessed 14 January 2013 http://info.worldbank.org/governance/
wgi/index.asp. The World Justice Project’s Rule of Law Index may
also be useful, save that it does not cover all ASEAN countries:
http://worldjusticeproject.org/rule-of-law-index/.

112 Transparency International Corruption Perceptions Index:
http://cpi.transparency.org/cpi2011/results/.

113 Article 26, UNCAC.

114 Philippines Report, Section I11.2.2.

corporations. For example, although Malaysia’s
anti-corruption penal laws apply to corporations,
statistics on prosecutions in Malaysia indicate
that corruption-related offences have yet to be
enforced against any corporation.'”

40.Features of anti-corruption laws with
extraterritorial effect warrant attention. Given
today’s transnational economic activity, of
significance is the ability to hold domestic
companies accountable for corrupt acts
committed overseas, especially the bribery of
foreign publicofficials. Someanti-corruptionlaws
in ASEAN have extra-territorial reach. Under
Malaysia’s Anti-Corruption Commission Act
2009, Malaysian courts have jurisdiction for cases
where the offence was committed by a Malaysian
citizen or permanent resident regardless of
where the offence took place. According to the
Malaysia Report, the same would likely also
apply to companies incorporated in Malaysia.'®
Similarly, Singapore’s Prevention of Corruption
Act provides for jurisdiction in Singapore where
the offence was committed by a Singapore
citizen."” This can also apply to offences by
Singapore-incorporated corporations.'®* With
regard to the bribery of public officials, the
Philippines’ Revised Penal Code penalises local
public officers or public employees who receive

115 Malaysia Report, Section II1.2.3.

116 Malaysia Report, SectionII1.2.2.

117 Section 37 of the Singapore Prevention of Corruption Act
(Cap.241).

118 http://www.nortonrose.com/knowledge/publi-
cations/54322/anti-corruption-regulation-in-singapore.
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bribes, notwithstanding that the transaction  42.Anti-corruption bodies can also ensure

took place outside the territory.'" transparency and accountability through
monitoring the grant of licenses and concessions.

41.Transparency and accountability in natural For example, Indonesia’s Corruption Eradication
resource management is a key issue in Southeast Commission has recently worked with
Asia. Many ASEAN countries are rich in natural institutions in the mineral and gas sector and tax
resources. These are, paradoxically, often the authorities to monitor the issuance of business
less developed countries, suffering from a contracts between corporations and the State.!*?

phenomenon which economists have labelled
the “Dutch disease™'” However, initiatives to
enhance transparency are still in their infancy.
The  Extractive Industries Transparency
Initiative (EITI) is one tool States can use to
ensure transparency and accountability in
the exploitation of their natural resources.
The following table shows the participation of
ASEAN States in the EITI.

Brunei
Cambodia
Indonesia
Laos
Malaysia
Myanmar
Philippines
Singapore
Thailand
Vietnam

Participation in the EITI'?

Endorsed EITI;
some progress

to candidate

yet part of the
status

“Extractive
resource-rich
country” not
EITI

In dialogue
In Dialogue
Expressed
interest in

In Dialogue

Candidate
joining

119 Philippines Report, Section I11.2.2.

120 Corden, W. Max, and J. Peter Neary, 1982, “Booming Sector
and De-Industrialization in a Small Open Economy;” Economic
Journal, Vol. 92, (December), No. 368, pp. 825-48.

121 World Bank Group, Country Portfolio Summary - World
Bank EITI MDTF technical assistance work program, (showing
MDTF FY12-13 work program), available at http://siteresources.
worldbank.org/INTEXTINDTRAINI/Resources/ MDTE-
EITIcountryportfolio03-31-12.pdf 122 Indonesia Report, Section III.1.
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(2) General Regulatory and Policy Functions

a. Applicability of Laws to Businesses and Their
Organs

(i) Attribution of Corporate Liability

43.All ASEAN jurisdictions have the doctrine of
“separate legal personality” The doctrine is
applied in respect of certain business vehicles,
e.g. corporations.’”® These businesses have legal
capacity to be sued as legal persons, and face civil
liability. Examples of business vehicles without
separate legal personality are partnerships and
trusts.

44.Criminal liability for certain offences may be
imposed on corporations in all ASEAN States,
except Vietnam. Vietnams Criminal Code
expressly states that only natural persons may
bear criminal liability. '** Although a party
to the UN Convention against Corruption,
Vietnam has made a declaration that it does
not consider itself bound by the convention’s
provisions relating to the criminal liability of
legal persons.'”” However, Vietnam’s National
Assembly has in its legislative program for 2011
to 2016 made it a priority item to consider the
enactment of criminal liability provisions for
legal persons. ' Importantly, businesses in
Vietnam that are legal persons may still face
administrative sanctions where the wrong done
constitutes legal violations that do not amount
to crimes. '

45.None of the country reports identified the use of
“corporate culture” to impose statutory corporate

123 The types of business vehicles to which the doctrine applies
areset outinall country reports.

124 Vietnam Report, SectionII1.2.1.1.

125 Vietnam Report, SectionII1.2.1.1.

126 Vietnam Report, Section I11.2.1.1.

127 Vietnam Report, Section II1.2.1.1.
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liability.'

(i) Attribution of Individual Liability

46.The legal principle of “separate legal personality”
protects owners and managers of businesses
from liability for harm their businesses have
caused. Owners may not be involved in all of the
everyday operations of a business, and may be
unable to directly supervise all employees. This
is especially so for large corporations. Imposing
personal liability on business owners and
managers for all harm caused by their businesses’
operations may be too onerous.

47.Statutory and judicially-created exceptions exist
in ASEAN States to ensure the doctrine does not
unduly obstruct the accountability of business
owners. For example, Malaysia, Singapore and
the Philippines recognise, with perhaps slight
variations, the concept of “piercing the corporate
veil,” which will not allow a corporation’s separate
legal personality to be used as a cloak for fraud
or illegality.'”

48.Legal principles and concepts have been
developed in some ASEAN countries to impose
fault-based”® criminal or civil liability on
owners, directors, managers or other officers
of companies for corporate wrongs. A diverse
range of concepts are used by different countries

128 At the request of the former UNSRSG, research was
conducted into the use of corporate criminal liability based on
“organizational liability”, which is concerned with “corporate
policies, procedures, practices and attitudes; deficient chains of
command and oversight; and corporate ‘cultures’ that tolerate or
encourage criminal offences” In Australia, for example, statutory
provisions provide for organizational liability in relation to
federal offences, including on the basis of “corporate culture”:
Allens Arthur Robinson, ‘Corporate Culture’ as a Basis for the
Criminal Liability of Corporations, (Report prepared for the
UNSRSG), February 2008.

129 This list of countries that recognize exceptions to separate
legal personality is not exhaustive.

130 The existence of strict liability for offences relevant to the
intersection of business and human rights was not specifically
investigated by this study.
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to define the nature of the fault required to trigger
responsibility, such as wilfulness, negligence,
bad faith, consent, connivance, knowing
authorisation, knowing permission, and failure
to prevent. Even where similar or identical terms
or phrases are used, the applicable standards
would likely vary among countries.

49.As examples of provisions attributing general
criminal liability, company officers in the
Philippines, by virtue of their managerial
positions or other similar relationship to the
company, can be held criminally liable for the
company’s criminal acts “if they had the power
to prevent the act by virtue of their relationship
to the company” *' In Cambodia, any director or
officer of the company who knowingly authorises,
permits or acquiesces in the commission of an
offense by the company is a party to and guilty
of the offence.'*

50.As an example of the attribution of civil liability,
the Philippines has a general rule that directors
or trustees who wilfully and knowingly vote
for or assent to patently unlawful acts of the
corporation or who are guilty of gross negligence
or bad faith in directing the affairs of the
corporation are liable jointly and severally for
all damages resulting from such acts.”> Tort
law may also provide a legal basis for imposing
civil liability on the relevant individuals or
entities. Common law tort, or similar statutory
provision, is available in Brunei, Indonesia,
Lao PDR, the Philippines, Malaysia, Singapore,
Thailand and Vietnam. For example, Thailand’s
Civil and Commercial Code provides that a
person who, wilfully or negligently, unlawfully
injures any right of another person is obliged
to make compensation for that injury. ** Also,

131 Philippines Report, SectionII1.2.1.1.

132 CambodiaReport, Section II1.2.1.

133 Philippines Report, Section II.2.1.1. According to a
communication with the Philippines rapporteur, this applies to
losses suffered by third parties.

134 Thailand Report, Section ITI.2.1.1.

Vietnam’s Civil Code provides that those who
“intentionally or unintentionally infringe
upon the life, health, honour, dignity, prestige,
property, rights, or other legitimate interests
of individuals or infringe upon the honour,
prestige and property of legal persons or other
subjects and thereby cause damage shall have to
compensate.”'*®

51.In relation to specific corporate social
and environmental impacts, Singapore’s
Environment Protection and Management Act
imposes liability for offences under the Act
committed by a body corporate on officers,
members, partners and/or managers where
the act was committed with their consent or
connivance, or “attributable to their act or
default”*¢ The Philippines’ anti-trafficking laws
hold “the owner, president, partner, manager,
and/or any responsible officer” liable where they
participated in, or knowingly permitted or failed
to prevent the commission of a crime under the
said laws.

52.Due diligence may serve as a basis for attributing
individual liability. For example, business
owners in the Philippines are held responsible
for damages caused by their employees in the
course of their service and functions, unless they
can prove that they observed “all the diligence of
a good father of a family to prevent damage”
Similarly, Malaysia’s Anti-Trafficking in Persons
Act 2007 imposes liability for any offence
under the Act by a body corporate on directors,
managers, secretaries or other similar officers
responsible for or assisting in the management,
unless he or she proves the offence was committed
without their knowledge, consent or connivance,
and that they “exercised all such diligence to
prevent the commission of the offence as he

135 Article 604, 2005 Civil Code of Vietnam: communication
with Vietnam rapporteur.

136 Section 71, Environment Protection and Management Act
(Cap.94A).

137 Philippines Report, Section IT1.2.2.
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53.

54.

55.

ought to have exercised... ”"** Malaysia’s penal
laws on terrorism use the same technique to hold
accountable persons managing and controlling
the company.'*’

Directors have, in practice, been prosecuted and
sued for the adverse human rights impacts of
their businesses. For example, in one high-profile
case, the president director of an Indonesian
company was criminally prosecuted for the
company’s environmentally harmful mining
activities in Indonesia.'** In Vietnam, employees
have successfully obtained compensation
orders against company directors for wrongful
termination."' Wrongful termination is relevant
to human rights, because corporations may
fire employees for engaging in protests against
human rights abuses, or for exposing adverse
corporate human rights impacts by whistle-
blowing.

Regulation of Extraterritorial Business
Activities

The activities of transnational corporations
internationally, as well as cross-border
transactions and overseas investments by
locally incorporated companies, can result in
adverse impacts outside these companies’ home
jurisdictions.

Regulatory measures with an extraterritorial
effect, in the sense that they apply to human
rights violations taking place abroad, can take the
form of criminal laws. For example, Malaysia’s
anti-trafficking laws provide for jurisdiction as

138 Malaysia Report, Section I1.2.2.

139 Criminalliability for terrorism offences by abody corporate
is imposed on persons responsible for the management and
control of the body corporate, unless they prove that the offence
was committed without their consent or connivance and they
exercised all such due diligence to prevent the commission of the
offence: Malaysia Report, Section IT1.2.2.

140 IndonesiaReport, SectionII1.4.1.4.

141 Vietnam Report, Section I11.4.1.4.

56.

Delphia Lim - Synthesis Report

long as some aspect of the trafficking offence
took place in Malaysia.'*> Thailand’s anti-
trafficking laws have even wider reach, as they
provide for universal jurisdiction over trafficking
offences, subject to certain conditions.'*® As
mentioned above, Malaysia and Singapore’s anti-
corruption laws provide for jurisdiction based
on the nationality principle, i.e. when the alleged
offender is a citizen or permanent resident
of the country.* Malaysias anti-terrorism
laws also apply to acts committed abroad; this
extraterritorial jurisdiction is based on the
nationality principle. '** In the Philippines, on
the other hand, penal laws generally do not apply
to crimes committed outside the territory."*

Domestic corporate governance measures
may be used in relation to extraterritorial
business activities, for example, by requiring or
encouraging companies to report on the human
rights impacts of their activities overseas. The
Malaysia stock exchange, Bursa Malaysia,
appears to require all public listed companies to
disclose corporate social responsibility activities
and practices undertaken not only by them but
also their subsidiaries."” Also, Singapore’s 2011
Guidebook for Directors calls for businesses
to consider “cultural and business impacts
especially when conducting business in a
foreign environment” and states that “this also
entails respecting and observing fundamental
human rights in all aspects of operations”*
Such non-binding requirements can be further
strengthened by specific guidance on how
businesses can do so.

142
143
144
145
146
147
148

Malaysia Report, Section I11.2.2.
Thailand Report, Section I11.2.2.
See paragraph 40 above.

Malaysia Report, Section ITL.2.2.
Philippines Report, Section IT1.2.2.
Malaysia Report, Section I11.4.3.
Singapore Report, Section I11.4.1.
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c. Regulation of Commercial Relationships to
Prevent Indirect Support For or Involvement

In Human Rights-Related Abuses

57.A corporation may be indirectly related to the
human rights abuse by virtue of a commercial
or contractual relationship. Examples include
the purchase of power by a Thai State-owned
company in the Xayaburi dam project, and the
purchase of sand from Cambodia by a Singapore
company contracted by the government.'®
The dam and sand dredging operations both
reportedly had harmful human rights impacts.
Whether States should discourage the entering
into of such commercial transactions is open to
debate.

58.In the Singapore sand purchase case, the
governments position was that ensuring the
sustainability of sand dredging operations
through policing sand extraction licenses was
Cambodia’s responsibility, although it did state
that it encouraged its contract vendors to deliver
its projects in a responsible manner.”®® In the
Thai power purchase case, a suit has been filed
before the Thai administrative court to void the
power purchase agreement. The court has not
yet decided on whether it has jurisdiction.

59.The regulation of commercial relationships
of businesses to ensure they do not indirectly
participate in harm is not new. All ASEAN States
have signed the International Convention on the
Suppression of the Financing of Terrorism, and
all, except Lao PDR, have enacted laws requiring
financial institutions and/or law firms to conduct
“know your client” procedures to ensure they do
not service customers involved in these crimes,

149 Seepara.28above.

150 Neil Chatterjee, “Singapore sand demand damaging
Cambodia environment,” Reuters, 11 May 2010, accesse at
http://www.telegraph.co.uk/expat/expatnews/7710537/
Singapore-sand-demand-damaging-Cambodia-
environment.html; Singapore Report, Section I11.8.

and to report suspicious transactions.""

60.Financial institutions could similarly be required
to take steps to ensure they do not finance
development projects that will cause social and
environmental harm. The lending practices
of local financial institutions that finance
reportedly harmful development projects have
been flagged by EarthRights International.’*?
Unlike international financial institutions,
which have social and environmental safeguard
policies, local financial institutions may not have
similar internal lending policies. For example, in
relation to the controversial Xayaburi dam, four
Thai banks have continued their commitment to
provide funding, even though the World Bank
has withdrawn its financing.'”*

61.As another example, the Philippines” Anti-Child
Pornography Act of 2009 imposes obligations
to report the commission of child pornography
acts on a range of relevant businesses, such
as internet service providers, mall owners/
operators, owners or lessors of other business
establishments including photo developers,
information technology professionals, credit
card companies and banks.

d. Due-diligence-related regulatory tools

62.The Guiding Principles recommend that States
advise corporations on appropriate methods to
use to respect human rights, including human
rights due diligence.”” Due to the variety of
legal systems and the complexity of business
operations, State policies in this regard vary

151 http://www.anti-moneylaundering.org/asiapacific/asia.
aspx.

152 EarthRights International, “Submission to the UN Working
Group on Human Rights and Transnational Corporations and
other business enterprises. First Session (16-20 January 2012),
8 December 2011, http://www.ohchr.org/EN/Issues/Business/
Pages/Submissions.aspx.

153 Carl Middleton “Thailand’s Commercial Banks Role in
Financing Dams in Laos and the Case for Sustainable Banking,”
International Rivers (December 2009),

154 Commentary to Guiding Principle 3.c.
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widely among ASEAN member States and across
the globe.'”

63.Binding norms on due diligence may be used. For
example, Singapore’s Environment Protection
and Management Act holds the principal
contractor liable for the pollution-causing
activities of others at a construction site, unless
the principal contractor proves it exercised
due diligence to prevent the commission of the
activities causing pollution. Also, all ASEAN
States, except Lao PDR, have prescribed
mandatory anti-money laundering due diligence
procedures to be taken by financial institutions
and law firms. '

64.Laws may require due diligence activities
to be conducted as a condition for granting
approvals and licenses for business activities.
Requirements for social and/or environmental
impact assessments to be conducted are an
example. These assessments can be crucial to the
sustainability of development projects.

65.All ASEAN States, except Singapore, require
environmental and/or social impact assessments
to be conducted as a matter of course before
certain project or business licenses will be
granted. Such requirements are new in Myanmar,
having been enacted for the first time in its 2012
Environmental Conservation Act. In addition
to environmental impacts, Malaysia has, in a
policy relating to mining operations, called
for social impact assessments to be conducted.
What such assessments entail, however, was not
explained by the policy or related documents.'”
While there are some instruments for assessing

155 The international perspective with a focus on Europe and
the US is addressed in a recent study, conducted within the
Human Rights Due Diligence Project, an initiative launched
by several NGOs: Olivier de Schutter et. al, Human Rights Due
Diligence: The Role of States, December 2012, available at http://
accountabilityroundtable.org/campaigns/human-rights-
due-diligence/.

156 http://www.anti-moneylaundering.org/asiapacific/asia.
aspx.

157 Malaysia Report, Section IT1.2.2.
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specific impacts on specific sets of human rights,
work on developing an overall methodology for
conducting social impact assessments is still in
its infancy."®

66.Singapore is an exception. In Singapore, studies
on environmental pollution control and related
matters may be required only for projects that,
in opinion of the relevant authority, are “likely to
cause substantial pollution of the environment
or increase the level of such pollution.'
Singapore’s Ambassador-at-Large has noted that
environmental impact assessments conducted
are not made public and are conducted
without consultation with stakeholders. He has
recently called for the enactment of a law on
environmental impact assessment.'¢

e. Binding CSR Obligations

67.Indonesias use of statutory law to recognise
the environmental and social responsibilities
of corporations is novel and innovative
internationally. Limited liability companies are
bound under Indonesia’s 2007 Corporate Law,
and accompanying regulation, to comply with
their “social and environmental responsibilities.”
For companies doing business relating to natural
resources, compliance is mandatory and non-
compliance attracts sanctions. For companies
doing business unrelated to natural resources,
non-compliance does not attract any sanctions,
but compliance will be rewarded with incentives.
Alllimited liability companies must report on the
budget allocated to achieving such compliance.
This development in Indonesia faced resistance
from business associations, who argued that

158 Frank Vanclay, Ana Maria Esteves, Current issues and trends
insocialimpact assessment, Frank Vanclay and Ana Maria Esteves
(eds), New Directions in Social Impact Assessment, (Edgar Elgar
Publishing Ltd.: Cheltenham 2011), 3-19.

159  Article 36 of the Environmental Protection and
Management Act (Cap. 94A).

160 Tommy Koh, “Green Thoughts Inspired by Stockholm and
Rio,” The Straits Times, 16 June 2012.
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the law created legal uncertainty, and imposed
additional economic burdens on businesses.
Their petition to Indonesia’s constitutional court
to declare the law unconstitutional was, however,
unsuccessful.'®!

68.Difficulties are being faced in the implementation
of the law. Mechanisms for determining
compliance, and what the incentives for
compliance will be, are not defined. There have
also been conflicting judicial opinions on the
interpretation of the mandatory obligations for
companies doing business related to natural
resources.'®” The primary challenge appears
to be the lack of definition of what “social and
environmental responsibility” under the statute
means.

f. Encouraging Consideration of Human Rights
Impacts When Making Business Decisions

69.Some ASEAN countries have taken steps to
encourage companies to consider the human
rights impacts of their businesses when making
business and operational decisions. For example,
Singapore’s 2011 Guidebook for Directors, issued
by its Accounting and Corporate Regulatory
Authority, encourages companies to “take into
consideration and manage the impact of its
activities on the environment, stakeholders and
the community as a whole,” and to consider
public interest and concern for the environment
in tandem with economic profit generation,
as these are key parts of risk management
and value creation. The Stock Exchange
of Thailand’s 2006 Principles of Corporate
Governance, which seek to be in line with the
OECD Principles of Corporate Governance
2004, encourage companies to ensure that their
business operations take into account the aspects
on environment and the society for sustainable
development. Indonesia also has corporate

161 IndonesiaReport, SectionII1.2.2.
162 Indonesia Report, Section I11.2.2.

governance guidelines that refer to a corporate
duty to care for society and the environment
surrounding business operations.'®®

70.It may be argued that general binding duties
imposed on directors encompass a duty to take
into account their businesses’ human rights
impacts when making business decisions. For
example, the Philippines’ Revised Code of
Corporate Governance promulgated in 2009
imposes a mandatory obligation on the board
of directors of covered corporations to “identify
key risk areas and monitor these with due
diligence to enable the corporation to anticipate
and prepare for possible threats to its operational
and financial viability” '* In the spirit of the
Guiding Principles, such risks may be argued to
encompass reputational and financial risks for
the company related its negative human rights
impacts.'®®

71.Laws that oblige directors to exercise reasonable
care and/or diligence in carrying out their
functions are found in Cambodia,'*® Indonesia,'®’

163 These are the 2006 General Guidelines on Good
Governance: Indonesia Report, Section I11.5.2.

164 Philippines Report, Section IIL.4.

165 Guiding Principle 17, UN OHCHR, The Corporate
Responsibility to Respect Human Rights: An Interpretive Guide,
Geneva/New York 2012, Q.26, p. 31.

166 Article 289 of the Cambodian Law on Commercial
Enterprises states that every director and officer in exercising his
duties shall i) act honestly and in good faith with a view to the
best interest of the company; and ii) exercise the care, diligence
and skill that a reasonably prudent person would exercise in
comparable circumstances: Cambodia Report, Section I11.4.1.
167 In Indonesia, directors of limited liability corporations
have a duty to “manage her/his corporation with good faith
and reasonable care in accordance with corporate interests and
objectives”: Indonesia Report, Section I11.2.1.2.
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Malaysia,'® the Philippines,'® Singapore,'”
Thailand,'”! and Vietnam.'”? However, these
directors” duties of diligence are generally more
commonly intended to safeguard shareholders’
profit-driven interests. The extent to which
directors’ duties of diligence in ASEAN countries
require or permit the consideration of social
and environmental impacts requires further
investigation.

g. Encouraging Communication By Businesses
of their Human Rights Impacts

72.The Guiding Principles recommend that States
require or encourage businesses to communicate
their human rights impacts to the authorities,
stakeholders, or the public.'”?

73.Annual reporting obligations can be used to
require or encourage such communication. The
recipients of these annual reports are usually the
authoritiesand the public. Indonesiaand Malaysia
have made it mandatory for certain types of
corporations to include CSR as a component of
their annual reporting obligations. In Indonesia,
limited liability corporations are required to
include reference to the implementation of

168 In Malaysia, a director of a company shall exercise
“reasonable care, skill and diligence with the knowledge, skill
and experience which may reasonably be expected of a director
having the same responsibilities; and any additional knowledge,
skill and experience which the director in fact has”: Malaysia
Report, SectionI11.4.1.1.

169 In the Philippines, a director owes a duty to the corporation
to be diligent, which is defined as diligence which persons
prompted by self-interest generally exercise in their own affairs:
Philippines Report, Section IT1.4.1.1.

170 InSingapore,adirectorisrequiredtoatalltimesacthonestly
and uses reasonable diligence in the discharge of the duties of his
office: Singapore Report, Section I11.4.1.1.

171 In Thailand, directors of limited companies directors must
in their conduct of the business apply the diligence of “a careful
business man”: Thailand Report, Section I11.4.1.1.

172 In Vietnam, directors have the obligation to perform
assigned rights and duties in an honest, careful and optimal
manner in order to ensure maximum lawful benefits of the
company and its owner: Vietnam Report, Section I11.4.1.1.

173 Commentary to Guiding Principle 3.
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their social and environmental responsibilities,
such as their plans and budgets, in their
annual reports to shareholders.'* Also, listed
companies are required to submit CSR-related
reports. Indonesia’s capital market and financial
institution supervisory agency, Bapepam-LK, has
defined the content of such reporting as including
information relating to the environment, labour
issues, social and community development, and
consumer health and safety.'”” In Malaysia, CSR
reporting is mandatory for listed companies.
The content of reporting is undefined and left
to the discretion of the company. The Bursa
Malaysia Corporate Governance Guide for
listed companies encourages companies to
report on issues of “community involvement,
equal opportunity, workforce diversity, human
rights, supplier relations, child labour, freedom
of association and fair trade”’¢ The Malaysia
Report observed that the content reported by
listed local companies related to activities of a
charitable nature, while that reported by listed
companies that were part of MNEs related to
efforts made within the companies’ business
operations.

74.Singapore and Thailand encourage listed
companies to communicate their social and
environmental impacts through non-binding
guidelines. In Singapore, the SGX Guide to
Sustainability Reporting for Listed Companies
encourages companies to adopt “internationally
accepted reporting frameworks”, such as the
Global Reporting Initiative  Sustainability
Reporting Guidelines and its Sector Supplements
for specific industries.”” Notably, it offers a
definition for the desired content: “sustainability
reporting” is defined as “the publication of
environmental, social and governance (ESG)
information in a comprehensive and strategic
manner that reflects the activities and outcomes

174 IndonesiaReport, SectionII1.4.2.
175 IndonesiaReport, SectionII1.4.3.
176 Malaysia Report, Section I11.4.3.

177 Singapore Report, Section I11.4.3.
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across these three dimensions of an organisation’s
performance.”'”® The Stock Exchange of Thailand’s
2006 Principles of Corporate Governance for
Registered Companies encourage companies to
disclose “relevant important information” to all
stakeholders so that they may more effectively
participate in the operations of the company, to
promote its sustainable stability.'””

75.More general annual reporting requirements
may require social and environmental impacts to
be reported if they fall within broader categories
of reporting obligations, such as the obligation
to report liabilities,'"™ or for listed companies,
the obligation to disclose information that may
materially affect the company’s share price.'!

76.Apart from annual reporting, States should
also require or encourage corporations to
communicate directly with stakeholders affected
by their operations as and when the need
arises. In the Philippines, directors of covered
corporations are required to formulate a policy
of communication between their corporations
and communities directly affected by their
operations.'#

77.With regard to ensuring that companies
communicate their human rights impacts to
affected stakeholders, requirements for public
consultations to be held and/or information to be
disclosed in the conduct of environmental and/
or social impact assessments are found in the

178 Singapore Report, Section I11.4.3.

179 Thailand Report, Section I11.4.3.

180 See Singapore Report, SectionIII.4.2.

181 See Singapore Report, Section I1I.4.2; Lao PDR Report,
SectionIII.4.1.1.

182 Philippines Report, Section IT1.4.

laws of Cambodia,'® Indonesia,'®* Lao PDR,'®
Malaysia,'®® the Philippines,”®” Thailand,"® and

183 Cambodian Human Rights Action Committee (CHRAC)
‘Losing Ground: Forced Evictions in Cambodia, September
(2009), at 68, citing Land Law 2001 Articles 59, 61 and Sub-
Decree No. 146 on Economic Land Concessions 2005. Cf. World
Bank Environment and Social Development Department, East
Asia and Pacific Region, “Annex 1: Cambodia’, Environmental
Impact Assessment Regulations and Strategic Environmental
Assessment Requirements. Practices and Lessons Learned in East
and Southeast Asia, April 2006, at 19 (noting that Article 1 of the
EIA Sub-Decree on Environmental Impact Assessment issued in
1999 only “encourage([s]” publicinvolvement in the EIA process.)
184 Indonesia Report, Section II1.4.2, citing Article 26 of the
2009 Environmental Law.

185 Lao PDR Report, Section III.2.2, citing Article 8.5 of the
1999 Environmental Protection Law. See also, World Bank
Environment and Social Development Department, East
Asia and Pacific Region, “Annex 7: Lao PDR’, Environmental
Impact Assessment Regulations and Strategic Environmental
Assessment Requirements. Practices and Lessons Learned in East
and Southeast Asia, April 2006, at 49 (noting that Article 6 of the
EIA Decree No. 1770/STEA issued in 2000 requires owners of
covered projects to undertake public involvement activities that
must include notification of stakeholders and dissemination of
information about the project and its impacts.)

186 Azizan Marzuki, “A Review on Public Participation in
Environmental Impact Assessment in Malaysia,” in Theoretical
and Empirical Researches in Urban Management, No. 3(12),
August 2009, at 130 (noting that public participation by
“workers and local community” was required by documents
issued by the Department of Environment in 1994 and 1995,
but were compulsory only at the detailed assessment stage;
also, EIA reports appear to be confidential.) Cf. Steerdahl et.
al, “Environmental Impact Assessment in Malaysia, South
Africa, Thailand and Denmark: Background, layout, context,
public participation and environmental scope,” Journal of
Transdisciplinary Environmental Studies, vol. 3, no. 1, 2004, at 9
(noting that public participation in the process was “essential”
in the preliminary stage, and overall limited and mainly at the
behest of the project proponent; also, terms of reference of the
project are to be printed and advertised in the printed mass
media for public comment.)

187 World Bank Environment and Social Development
Department, East Asia and Pacific Region, “Annex 9:
Philippines”, Environmental Impact Assessment Regulations and
Strategic Environmental Assessment Requirements. Practices
and Lessons Learned in East and Southeast Asia, April 2006, at
57-58 (noting that EIS Regulation DAO 30/2003 “stipulates
enhancement of publicinvolvementand information disclosure”,
butimplementation is weak.)

188 Thailand Report, Section III.2.2, citing Section 6(1) of the
Environmental Quality Act.
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Vietnam.'® The extent of public participation and
information disclosure required, and whether
they apply generally or to specific sectors, varies
across laws and countries. Of note are Thailand’s
legislation, which “affirms the rights and liberties
of a person to include the rights to be informed
of information concerning the enhancement
and the promotion of environmental quality,'*
and identifies twenty groups of stakeholders that
must be given the opportunity to participate, and
four different levels of participation, in the EIA
process.”! Singapore’s laws do not require public
participation or public disclosure of information
in the EIA process.'*?

h. Incentives, awards, forums and guidance

78.Financial and tax incentives are commonly
used by ASEAN States, including in relation
to the environment, labour, and persons with
disabilities. For example, the Philippines
Environment  Partnership  Program, a
partnership between government agencies and
industry players, utilises a package of incentives
and reward mechanisms to spur industry
self-regulation and improved environmental
performance.'”” Malaysia and Vietnam provide
discounts, financing and tax incentives to
enterprises producing or using green technology
or environment-friendly products. Malaysia
grants tax deductions to companies that provide
safety training programmes, and that employ

189 Vietnam Report, Section III.2.2, citing 2005 Environment
Protection Law, Articles 14, 18 and 32.

190 Thailand Report, Section II1.2.2, citing Section 6(1) of the
Environmental Quality Act.

191 World Bank Environment and Social Development
Department, East Asia and Pacific Region, “Annex 11: Thailand”,
Environmental Impact Assessment Regulations and Strategic
Environmental Assessment Requirements. Practices and Lessons
Learned in East and Southeast Asia, April 2006, at 64. The four
levels of participation listed are (1) Informed/public disclosure;
(2) Consulted/public hearing; (3) Involved in decision making/
public committee; and (4) Voted/public consensus.

192 See Environmental Protection and Management Act (Cap.
94A).

193 Philippines Report, Section IIL.5.1.
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persons with disabilities. In Indonesia, the new
law on corporate social responsibility in its 2007
Corporate Law states that incentives will be given
to companies that comply with their “social and
environmental responsibilities”, although this
does not appear to be implemented yet.

79.Awards for CSR practices or issue-specific
practices such as workplace health and safety
and the environment, and the issuance of
guidance to businesses on compliance with
labour obligations, are also common.

80.Notably, government-led CSR forums have
been established in Indonesia. A coordination
team was established by the local government
in Jombang Regency to coordinate CSR
and environmental programs, and a multi-
stakeholder CSR forum was established by the
local government in the city of Batam.'**

(3) State-Business Nexus

81.The Guiding Principles have recommended
that States ensure respect for human rights in
the following policy areas that lie within what it
terms the “State-Business Nexus.”

a. State-owned or State-controlled Enterprises

82.The Guiding Principles give at least two reasons
for why State-owned or State-controlled
enterprises merit distinct attention.'®® First, their
wrongful conduct may be attributable to the
State. Second, these are enterprises that States
can easily control through specific policies,
laws and regulations, and over which States can
exercise greater oversight.

83.Malaysia and Indonesia have specific regulations
or guidance for good governance practices in

194 IndonesiaReport, SectionII1.8.1.
195 Commentary to Guiding Principle 4.
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respect of State-owned enterprises. Indonesia’s
Regulation of Ministry of State-owned
Enterprises requires the board of directors to
implement CSR and take into consideration the
interests of all stakeholders including society in
corporate decisions/policy, but non-compliance
does not attract sanctions.””® In Malaysia, the
Putrajaya Committee on GLC High Performance
has issued the Silver Book for GLCs. The Silver
Book encourages GLCs to ensure activities that
benefit society are an integral component of
their business."’

84.States can also consider using independent

mechanisms to monitor and investigate State-
owned companies. Indonesias Ombudsman
has  investigated  complaints  regarding
maladministration by State-owned companies
relating to labour conflicts, environmental
pollution and discrimination. Indonesia’s
Corruption Eradication Commission has
initiated a project to assess corruption in
businesses, including State-owned enterprises,

agencies and beneficiary enterprises to exercise
due diligence to respect human rights.

Public Procurement

87.Guiding Principle 6 regards commercial

transactions  between  governments and
businesses as having “unique opportunities to
promote awareness of and respect for human
rights by those enterprises, including through
the terms of contracts”®® Public procurement
is a significant example of such commercial
transactions.

88.The Philippines has a Green Procurement

initiative. Established by a presidential executive
order, it requires all government departments,
offices and agencies to establish their own Green
Procurement Programs that (1) promote a
culture of making environmentally-informed
decisions, especially in the purchase and use
of products, (2) include environmental criteria
in public tenders “whenever possible and

and has also monitored and supervised the

practicable,” (3) establish specifications and
transactions of several State-owned enterprises.

requirements for products and services to be
considered environmentally advantageous, and
(4) develop incentive programs for suppliers
of environmentally advantageous products or
services.*®

b. State Support and Services for Private
Businesses

85.Government agencies may provide support and
services to private businesses, particularly in the
fields of investment and development. Examples
of such agencies are export credit agencies,
investment insurance and guarantee agencies,
development agencies and development finance
institutions.'*®

89.The other country reports noted a lack of
specific regulations, policies or initiatives that
would encourage respect for human rights in
public procurement. Nevertheless, this need not
necessarily indicate the absence of any action.
Requirements encouraging respect for human
rights may be found as specific contractual
terms in procurement contracts. Systematically
reviewing government procurement contracts,
which are mostl